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7DEOH�RI�&RQWHQWV�
&+$37(5����,1752'8&7,21�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϭ�

&+$37(5����7+(�(;&/86,21$5<�58/(�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘Ϯ�

&+$37(5����(;&(37,216�72�7+(�(;&/86,21$5<�58/(�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϯ�

&+$37(5����)58,7�2)�7+(�32,621286�75((�'2&75,1(�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϱ�

&+$37(5����7+(�)2857+�$0(1'0(17�±�*29(510(17$/�&21'8&7�5(48,5(0(17�͘͘͘͘͘͘͘͘͘ϳ�

&+$37(5����5($621$%/(�(;3(&7$7,21�2)�35,9$&<�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϵ�

&+$37(5����)2857+�$0(1'0(17�±�:$55$17�5(48,5(0(17 �͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϭ�

&+$37(5����(;&(37,216�72�:$55$17�5(48,5(0(17���6($5&+�,1&,'(17�72�$55(67�͘�ϭϰ�

&+$37(5����$87202%,/(�(;&(37,21�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϱ�

&+$37(5�����&216(17�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϲ�

&+$37(5�����3/$,1�9,(:�(;&(37,21�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϳ�

&+$37(5�����,19(1725<�6($5&+(6�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϴ�
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&+$37(5����,1752'8&7,21�

&ULPLQDO�SURFHGXUHV�DUH�GHVLJQHG�WR�HQIRUFH�WKH�FRQVWLWXWLRQDO�ULJKWV�RI�FULPLQDO�VXVSHFWV�DQG�
GHIHQGDQWV�WKURXJKRXW�WKH�HQWLUH�FULPLQDO�MXVWLFH�SURFHVV��

7KH�EDVLF�VWHSV�RI�WKH�FULPLQDO�SURFHVV��

���,QYHVWLJDWLRQ�±�7KH�SXUSRVH�RI�D�FULPLQDO�LQYHVWLJDWLRQ�LV�WR�JDWKHU�HYLGHQFH�WR�LGHQWLI\�D�
VXVSHFW�DQG�VXSSRUW�DQ�DUUHVW��,QYHVWLJDWLRQV�FRPPRQO\�LQYROYH�VHDUFK�ZDUUDQWV�DQG�DUUHVWV��
ZKLFK�DUH�JRYHUQHG�E\�WKH�)RXUWK�$PHQGPHQW��

���3URVHFXWLRQ�FKRRVHV�WR�EULQJ�FULPLQDO�FKDUJHV�DJDLQVW�WKH�GHIHQGDQW��

���*UDQG�MXU\�LQGLFWPHQW�±�,Q�WKH�IHGHUDO�FRXUWV�DQG�LQ�PRVW�VWDWHV��WKH�JUDQG�MXU\�GHFLGHV�
ZKHWKHU�WKHUH�LV�VXIILFLHQW�SUREDEOH�FDXVH�WR�FKDUJH�D�SHUVRQ�ZLWK�D�FULPH��

���,QLWLDO�DSSHDUDQFH��DUUDLJQPHQW��±�'HIHQGDQW�DSSHDUV�LQ�FRXUW�DQG�HQWHUV�D�SOHD��WKH�
MXGJH�DGYLVHV�WKH�GHIHQGDQW�RI�KLV�ULJKWV��DSSRLQWV�FRXQVHO�LI�QHFHVVDU\��DQG�VHWV�EDLO��

���'LVFRYHU\�SURFHVV�DQG�SOHD�EDUJDLQLQJ�

���7ULDO�

���6HQWHQFLQJ�±�3RVVLEOH�VHQWHQFHV�FDQ�LQFOXGH�D�ILQH��SUREDWLRQ��DQG�MDLO�WLPH��

���$SSHDO�

���3XQLVKPHQW�UHKDELOLWDWLRQ�

� 7KURXJKRXW�WKLV�HQWLUH�SURFHVV��DW�HDFK�VWHS��FULPLQDO�SURFHGXUHV�IXQFWLRQ�WR�SURWHFW�GHIHQGDQWV�
IURP�DQ\�GHSULYDWLRQ�RI�WKHLU�FRQVWLWXWLRQDO�ULJKWV��7KHUH�DUH�VHYHUDO�VRXUFHV�RI�WKH�UXOHV�RI�FULPLQDO�
SURFHGXUH��VXFK�DV�VWDWH�FRQVWLWXWLRQV��FRXUW�GHFLVLRQV��DQG�WKH�IHGHUDO�UXOHV�RI�FULPLQDO�SURFHGXUH��WR�
QDPH�D�IHZ��%XW�WKH�PDLQ�VRXUFH�RI�FULPLQDO�SURFHGXUH�LV�IRXQG�ZLWKLQ�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��
SDUWLFXODUO\�WKH�)RXUWK��)LIWK��6L[WK��DQG�(LJKWK�$PHQGPHQWV��

$��)RXUWK�$PHQGPHQW�±�3URKLELWV�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��DQG�VHWV�UHTXLUHPHQWV�IRU�
ZDUUDQWV��:DUUDQWV�DOORZ�WKH�JRYHUQPHQW�WR�VHDUFK�RU�VHL]H�SURSHUW\�DQG�SHRSOH��,Q�RUGHU�WR�EH�
YDOLG��ZDUUDQWV�PXVW�EH�VXSSRUWHG�E\�SUREDEOH�FDXVH�DQG�PXVW�SDUWLFXODUO\�GHVFULEH�WKH�SODFH�WR�EH�
VHDUFKHG�DQG�WKH�SHUVRQV�RU�WKLQJV�WR�EH�VHL]HG��

%��)LIWK�$PHQGPHQW�±�3URWHFWV�DQ�LQGLYLGXDO�DJDLQVW�FRPSXOVRU\�VHOI�LQFULPLQDWLRQ���7KLV�PHDQV�
WKDW�QR�GHIHQGDQW�VKDOO�EH�FRPSHOOHG�WR�EH�D�ZLWQHVV�DJDLQVW�KLPVHOI��,Q�DGGLWLRQ��WKH�)LIWK�
$PHQGPHQW�DOVR�FRQWDLQV�WKH�'RXEOH�-HRSDUG\�FODXVH��ZKLFK�HVVHQWLDOO\�SURKLELWV�DQ\RQH�IURP�
EHLQJ�SURVHFXWHG�WZLFH�IRU�WKH�VDPH�FULPH��

&��6L[WK�$PHQGPHQW�±�*XDUDQWHHV�FULPLQDO�GHIHQGDQWV�FHUWDLQ�ULJKWV�GXULQJ�FULPLQDO�
SURVHFXWLRQ���7KHVH�LQFOXGH�WKH�ULJKW�WR�D�VSHHG\�WULDO��WKH�ULJKW�WR�D�WULDO�E\�DQ�LPSDUWLDO�MXU\��WKH�
ULJKW�WR�FRQIURQW�ZLWQHVVHV��DQG�WKH�ULJKW�WR�DVVLVWDQFH�RI�FRXQVHO��

'��(LJKWK�$PHQGPHQW�±�3URKLELWV�WKH�JRYHUQPHQW�IURP�LPSRVLQJ�³FUXHO�DQG�XQXVXDO�
SXQLVKPHQW´�RQ�FULPLQDO�GHIHQGDQWV��
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0RVW�RI�WKH�SURWHFWLRQV�ZLWKLQ�WKH�ILUVW�HLJKW�$PHQGPHQWV�DSSO\�WR�WKH�IHGHUDO�JRYHUQPHQW�DV�ZHOO�
DV�VWDWH�JRYHUQPHQWV��7KH�$PHQGPHQWV�ELQG�WKH�VWDWHV�WKURXJK�LQFRUSRUDWLRQ�LQWR�WKH�'XH�3URFHVV�
&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW��6R�WKH�FRQVWLWXWLRQDO�ULJKWV�RI�FULPLQDO�VXVSHFWV�DQG�GHIHQGDQWV�
DUH�ELQGLQJ�RQ�WKH�IHGHUDO�JRYHUQPHQW�DQG�WKH�VWDWH�JRYHUQPHQWV��

+RZHYHU��VHYHUDO�FRQVWLWXWLRQDO�ULJKWV�KDYH�127�EHHQ�H[WHQGHG�WR�WKH�VWDWHV��0RVW�QRWDEO\��WKH�
)LIWK�$PHQGPHQW¶V�ULJKW�WR�D�JUDQG�MXU\��6R�VWDWHV�DUH�QRW�UHTXLUHG�WR�XVH�D�JUDQG�MXU\�DV�SDUW�RI�WKHLU�
FULPLQDO�SURFHVV��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�EDVLF�VWHSV�RI�WKH�FULPLQDO�SURFHVV�DQG�WKH�PDLQ�&RQVWLWXWLRQDO�
SURYLVLRQV�IURP�ZKLFK�FULPLQDO�SURFHGXUHV�DUH�GHULYHG���:H�OHDUQHG�WKDW�WKH�)RXUWK�$PHQGPHQW�
SURWHFWV�DJDLQVW�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV�DQG�VHWV�UHTXLUHPHQWV�IRU�ZDUUDQWV��7KH�)LIWK�
$PHQGPHQW�FRQWDLQV�WKH�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ�DQG�WKH�'RXEOH�-HRSDUG\�&ODXVH��7KH�6L[WK�
$PHQGPHQW�JXDUDQWHHV�FULPLQDO�GHIHQGDQWV�WKH�ULJKW�WR�D�VSHHG\�WULDO��WKH�ULJKW�WR�DQ�LPSDUWLDO�WULDO��WKH�
ULJKW�WR�FRQIURQW�ZLWQHVVHV��DQG�WKH�ULJKW�WR�DVVLVWDQFH�RI�FRXQVHO���$QG�WKH�(LJKWK�$PHQGPHQW�SURKLELWV�
FUXHO�DQG�XQXVXDO�SXQLVKPHQW��

�

&+$37(5����7+(�(;&/86,21$5<�58/(�

$V�ZH�OHDUQHG�LQ�WKH�SUHYLRXV�FKDSWHU��WKH�&RQVWLWXWLRQ�SURWHFWV�FULPLQDO�GHIHQGDQWV�LQ�PDQ\�
DVSHFWV�E\�SURYLGLQJ�WKHP�ZLWK�PDQ\�VDIHJXDUGV�GXULQJ�WKH�FULPLQDO�SURFHVV��

7KH�)RXUWK�$PHQGPHQW�SURKLELWV�WKH�JRYHUQPHQW�IURP�SHUIRUPLQJ�XQUHDVRQDEOH�VHDUFKHV�DQG�
VHL]XUHV��7KH�)LIWK�$PHQGPHQW�SURWHFWV�DJDLQVW�VHOI�LQFULPLQDWRU\�VWDWHPHQWV��$QG�WKH�6L[WK�
$PHQGPHQW�JXDUDQWHHV�WKH�ULJKW�WR�FRXQVHO��

7R�SUHYHQW�WKH�JRYHUQPHQW�IURP�YLRODWLQJ�WKHVH�FRQVWLWXWLRQDO�ULJKWV��&RXUWV�ZLOO�JHQHUDOO\�
VXSSUHVV�HYLGHQFH�IURP�EHLQJ�DGPLWWHG�LI�WKH�HYLGHQFH�KDV�EHHQ�REWDLQHG�LQ�YLRODWLRQ�RI�VXFK�ULJKWV��

$��([FOXVLRQDU\�UXOH�±�$Q\�HYLGHQFH�WKDW�KDV�EHHQ�LOOHJDOO\�REWDLQHG�PXVW�EH�H[FOXGHG�IURP�
FULPLQDO�WULDOV��

���7KH�H[FOXVLRQDU\�UXOH�PRVW�FRPPRQO\�DSSOLHV�WR�HYLGHQFH�JDWKHUHG�IURP�DQ�LOOHJDO�VHDUFK�
RU�VHL]XUH�LQ�YLRODWLRQ�RI�WKH�)RXUWK�$PHQGPHQW��%XW�LW�PD\�DOVR�DSSO\�WR�LPSURSHUO\�
JDWKHUHG�VHOI�LQFULPLQDWRU\�VWDWHPHQWV�REWDLQHG�LQ�YLRODWLRQ�RI�WKH�)LIWK�$PHQGPHQW��$QG�WR�
HYLGHQFH�REWDLQHG�DIWHU�DQ�LQGLYLGXDO�KDV�EHHQ�GHQLHG�WKHLU�ULJKW�WR�FRXQVHO�XQGHU�WKH�6L[WK�
$PHQGPHQW��

([DPSOH�±�$VVXPH�WKDW�WKH�SROLFH�LOOHJDOO\�VHDUFK�3DEOR¶V�FDU�DQG�ILQG�GUXJV��6LQFH�
WKH�VHDUFK�RI�3DEOR¶V�FDU�ZDV�LOOHJDO��XQGHU�WKH�H[FOXVLRQDU\�UXOH��WKH�GUXJV�ZLOO�EH�
H[FOXGHG�DV�HYLGHQFH�LQ�WKH�JRYHUQPHQW¶V�FDVH�DJDLQVW�3DEOR��

���7KH�H[FOXVLRQDU\�UXOH�LV�D�FRXUW�PDGH�UXOH��ILUVW�HVWDEOLVKHG�LQ�WKH�FDVH�:HHNV�Y��8QLWHG�
6WDWHV��������

)DFWV�±�$�IHGHUDO�DJHQW�KDG�FRQGXFWHG�D�ZDUUDQWOHVV�VHDUFK��ORRNLQJ�IRU�HYLGHQFH�RI�
JDPEOLQJ�DW�WKH�KRPH�RI�WKH�GHIHQGDQW��7KH�HYLGHQFH�VHL]HG�LQ�WKH�VHDUFK�ZDV�XVHG�DW�
WULDO��DQG�:HHNV�ZDV�FRQYLFWHG��
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+ROGLQJ�±7KH�6XSUHPH�&RXUW�UHYHUVHG�:HHN¶V�FRQYLFWLRQ��KROGLQJ�WKDW�WKH�)RXUWK�
$PHQGPHQW�EDUV�WKH�XVH�RI�DQ\�HYLGHQFH�WKDW�LV�REWDLQHG�WKURXJK�D�ZDUUDQWOHVV�VHDUFK��
7KH�&RXUW¶V�SXUSRVH�IRU�DSSO\LQJ�WKH�H[FOXVLRQDU\�UXOH�ZDV�WR�GHWHU�ODZ�HQIRUFHPHQW�
IURP�FRQGXFWLQJ�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��DV�ZHOO�DV�WR�SURYLGH�D�UHPHG\�
IRU�GHIHQGDQWV�ZKRVH�ULJKWV�KDYH�EHHQ�YLRODWHG��

���([FOXVLRQDU\�UXOH�DSSOLHV�WR�FULPLQDO�WULDOV�RQO\��,W�GRHV�QRW�H[FOXGH�LOOHJDOO\�REWDLQHG�
HYLGHQFH�IURP�HYHU\�OHJDO�SURFHHGLQJ��,W�MXVW�SUHYHQWV�VXFK�HYLGHQFH�IURP�EHLQJ�DGPLWWHG�LQ�
FULPLQDO�WULDOV�RQO\��

D��7KH�H[FOXVLRQDU\�UXOH�GRHV�QRW�DSSO\�WR�JUDQG�MXU\�SURFHHGLQJV��EDLO�KHDULQJV��
SUHOLPLQDU\�KHDULQJV��VHQWHQFLQJ�KHDULQJV��SDUROH�UHYRFDWLRQ�KHDULQJV��DQG�FLYLO�FRXUW�
SURFHHGLQJV��

���7KH�H[FOXVLRQDU\�UXOH�DSSOLHV�LQ�ERWK�IHGHUDO�DQG�VWDWH�FRXUWV��$IWHU�WKH�:HHNV�FDVH��WKH�
H[FOXVLRQDU\�UXOH�ZDV�GHFODUHG�WR�DSSO\�RQO\�LQ�IHGHUDO�FRXUW��KRZHYHU��WKH�6XSUHPH�&RXUW�
H[WHQGHG�WKH�UXOH�WR�VWDWH�FRXUWV�LQ�WKH�FDVH�0DSS�Y��2KLR��������

)DFWV�±�&OHYHODQG�SROLFH�RIILFHUV�KDG�JRQH�WR�WKH�KRPH�RI�WKH�GHIHQGDQW�WR�DVN�KHU�
TXHVWLRQV�UHJDUGLQJ�D�UHFHQW�ERPELQJ��7KH�RIILFHUV�GHPDQGHG�HQWUDQFH�LQWR�KHU�KRPH��
EXW�WKH�GHIHQGDQW�FDOOHG�KHU�DWWRUQH\�DQG�UHIXVHG�WR�DOORZ�WKH�RIILFHUV�LQ�ZLWKRXW�D�
ZDUUDQW��7KH�RIILFHUV�IRUFHG�WKHLU�ZD\�LQ��KDQGFXIIHG�WKH�GHIHQGDQW��DQG�VHDUFKHG�KHU�
KRPH��ZKHUH�WKH\�IRXQG�REVFHQH�ERRNV�DQG�SLFWXUHV��

7KH�GHIHQGDQW�ZDV�FKDUJHG�ZLWK�YLRODWLQJ�REVFHQLW\�ODZV�LQ�VWDWH�FRXUW��DQG�VKH�
ZDV�FRQYLFWHG��+RZHYHU��RQ�DSSHDO�EHIRUH�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW��WKH�
GHIHQGDQW¶V�FRQYLFWLRQ�ZDV�RYHUWXUQHG��

+ROGLQJ�±�7KH�H[FOXVLRQDU\�UXOH�DSSOLHV�QRW�RQO\�LQ�IHGHUDO�FRXUW��EXW�DOVR�WR�VWDWH�
FULPLQDO�SURFHHGLQJV��WKURXJK�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW��
$QG�VLQFH�WKH�RIILFHUV�VHDUFKHG�WKH�GHIHQGDQW¶V�KRPH�ZLWKRXW�D�ZDUUDQW��DQ\�HYLGHQFH�
IRXQG�IURP�WKH�LOOHJDO�VHDUFK�PXVW�EH�H[FOXGHG��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�H[FOXVLRQDU\�UXOH��ZKLFK�SURKLELWV�WKH�LQWURGXFWLRQ�RI�
XQODZIXOO\�REWDLQHG�HYLGHQFH�DW�D�GHIHQGDQW¶V�FULPLQDO�WULDO��

�

&+$37(5����(;&(37,216�72�7+(�(;&/86,21$5<�58/(�

([FHSWLRQV�WR�WKH�H[FOXVLRQDU\�UXOH��

���:KHQ�ODZ�HQIRUFHPHQW�DFWV�LQ�JRRG�IDLWK�
���)RU�LPSHDFKPHQW�SXUSRVHV�
���)RU�YLRODWLRQV�RI�WKH�NQRFN�DQG�DQQRXQFH�UXOH�

$��/DZ�(QIRUFHPHQW�$FWV�LQ�*RRG�)DLWK�

���(YLGHQFH�WKDW�KDV�EHHQ�LOOHJDOO\�REWDLQHG�ZLOO�QRQHWKHOHVV�EH�DGPLVVLEOH�LI�ODZ�
HQIRUFHPHQW�LQ�JRRG�IDLWK�WKLQNV�WKDW�WKH\�DUH�DFWLQJ�SXUVXDQW�WR�D�YDOLG�ZDUUDQW��
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D��,I�D�SROLFH�RIILFHU�EHOLHYHV�WKDW�D�ZDUUDQW�LV�QRW�UHTXLUHG�IRU�D�VHDUFK��RU�FRQGXFWV�D�
VHDUFK�SXUVXDQW�WR�D�ZDUUDQW�ZKLFK�KH�EHOLHYHV�LV�YDOLG��WKH�RIILFHU�LV�DFWLQJ�LQ�JRRG�
IDLWK��DQG�DQ\�HYLGHQFH�REWDLQHG�ZLOO�EH�DGPLVVLEOH�LQ�DW�WULDO��HYHQ�LI�WKH�ZDUUDQW�WXUQV�
RXW�WR�EH�LQYDOLG��

L��$QG�RQ�WKH�RWKHU�KDQG��LI�D�SROLFH�RIILFHU�NQRZV�RU�VKRXOG�NQRZ�RI�D�GHIHFW�LQ�
D�ZDUUDQW��WKH�JRRG�IDLWK�H[FHSWLRQ�ZLOO�QRW�DSSO\��

���7KH�JRRG�IDLWK�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOHV�ZDV�HVWDEOLVKHG�LQ�WKH�6XSUHPH�&RXUW�
FDVH�8QLWHG�6WDWHV�Y��/HRQ��������

)DFWV�±��7KH�KRPH�RI�GHIHQGDQW�$OEHUWR�/HRQ�ZDV�XQGHU�VXUYHLOODQFH�E\�WKH�SROLFH��
EDVHG�RQ�DQ�DQRQ\PRXV�LQIRUPDQW¶V�WLS��7KH�SROLFH�SUHSDUHG�DQ�DIILGDYLW�WR�JHW�D�
VHDUFK�ZDUUDQW��KRZHYHU��XQNQRZQ�WR�WKH�SROLFH��WKH�LQIRUPDWLRQ�LQ�WKH�ZDUUDQW�
DSSOLFDWLRQ�ZDV�QR�ORQJHU�VXIILFLHQWO\�XS�WR�GDWH�WR�HVWDEOLVK�SUREDEOH�FDXVH��7KLV�ZDV�
RYHUORRNHG�E\�WKH�MXGJH��ZKR�LVVXHG�D�GHIHFWLYH�VHDUFK�ZDUUDQW��3XUVXDQW�WR�WKH�
LQYDOLG�ZDUUDQW��WKH�SROLFH�VHDUFKHG�/HRQ¶V�UHVLGHQFH�DQG�UHFRYHUHG�ODUJH�TXDQWLWLHV�RI�
LOOHJDO�GUXJV��/HRQ�ZDV�DUUHVWHG��FKDUJHG��DQG�FRQYLFWHG��

+ROGLQJ�±�7KH�LVVXH�EHIRUH�WKH�6XSUHPH�&RXUW�ZDV�ZKHWKHU�WKH�LOOHJDOO\�REWDLQHG�
GUXJV�VKRXOG�EH�H[FOXGHG�IURP�/HRQ¶V�WULDO��7KH�&RXUW�KHOG�WKDW�WKH\�QHHG�QRW�EH�
H[FOXGHG�EHFDXVH�RI�WKH�JRRG�IDLWK�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOH��

7KH�&RXUW�UHDVRQHG�WKDW��VLQFH�WKH�H[FOXVLRQDU\�UXOH�ZDV�FUHDWHG�SULPDULO\�WR�
GHWHU�SROLFH�PLVFRQGXFW��H[FOXGLQJ�HYLGHQFH�REWDLQHG�WKURXJK�DQ�KRQHVW�PLVWDNH�
ZRXOG�VHUYH�QR�VXFK�SXUSRVH��7KHUHIRUH��WKH�&RXUW�KHOG�WKDW�HYLGHQFH�VHL]HG�RQ�WKH�
EDVLV�RI�D�GHIHFWLYH�VHDUFK�ZDUUDQW�PD\�EH�LQWURGXFHG�DW�WULDO�DV�ORQJ�DV�SROLFH�RIILFHUV�
DFW�LQ�JRRG�IDLWK��DQG�DV�D�UHVXOW��/HRQ¶V�FRQYLFWLRQ�ZDV�XSKHOG��

���7HQ�\HDUV�DIWHU�WKH�/HRQ�FDVH��WKH�6XSUHPH�&RXUW�DJDLQ�UHYLVLWHG�WKH�JRRG�IDLWK�H[FHSWLRQ�
WR�WKH�H[FOXVLRQDU\�UXOH�LQ�WKH�FDVH�$UL]RQD�Y��(YDQV��������

)DFWV�±�$�SROLFH�HPSOR\HH�KDG�PLVWDNHQO\�OLVWHG�WKH�GHIHQGDQW�0U��(YDQV�DV�KDYLQJ�D�
PLVGHPHDQRU�DUUHVW�ZDUUDQW��$IWHU�D�SROLFH�RIILFHU�VWRSSHG�(YDQV�IRU�D�URXWLQH�WUDIILF�
YLRODWLRQ��WKH�RIILFHU�VHDUFKHG�(YDQV�SXUVXDQW�WR�WKH�IDXOW\�ZDUUDQW�LQIRUPDWLRQ�LQ�WKH�
GDWDEDVH��DQG�IRXQG�LOOHJDO�GUXJV��

+ROGLQJ�±�7KH�6XSUHPH�&RXUW�IRXQG�WKDW�WKH�GUXJV�ZHUH�DGPLVVLEOH��KROGLQJ�WKDW�
HYLGHQFH�VHL]HG�DV�D�UHVXOW�RI�VXFK�D�FOHULFDO�HUURU�PD\�EH�DGPLWWHG��EDVHG�RQ�WKH�JRRG�
IDLWK�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOH��

� %��)RU�,PSHDFKPHQW�3XUSRVHV�

���7KH�VHFRQG�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOH�DULVHV�ZKHQ�D�FULPLQDO�GHIHQGDQW�WHVWLILHV�LQ�
KLV�RZQ�GHIHQVH��:KHQ�WKLV�KDSSHQV��LOOHJDOO\�REWDLQHG�HYLGHQFH�PD\�EH�DGPLWWHG�WR�
LPSHDFK�WKH�GHIHQGDQW
V�WHVWLPRQ\��

���1RWH�WKDW�LW�LV�21/<�WKH�GHIHQGDQW¶V�WHVWLPRQ\�WKDW�PD\�EH�LPSHDFKHG�ZLWK�LOOHJDOO\�
REWDLQHG�HYLGHQFH��7HVWLPRQ\�IURP�DQ\�RWKHU�ZLWQHVVHV�PD\�127�EH�LPSHDFKHG�ZLWK�
LOOHJDOO\�REWDLQHG�HYLGHQFH��
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([DPSOH�±�%LOO\�WKH�.LG�LV�DUUHVWHG�IRU�PXUGHU��:KLOH�LQ�FXVWRG\��%LOO\�FRQIHVVHV�WR�WKH�
PXUGHU��KRZHYHU��WKH�SROLFH�QHYHU�UHDG�KLP�KLV�0LUDQGD�ULJKWV��

Æ�,Q�WKLV�FDVH��%LOO\¶V�DGPLVVLRQ�KDV�EHHQ�LOOHJDOO\�REWDLQHG�LQ�YLRODWLRQ�RI�KLV�)LIWK�
$PHQGPHQW�0LUDQGD�ULJKWV��DQG�WKHUHIRUH��WKH�DGPLVVLRQ�FDQ�EH�H[FOXGHG�XQGHU�WKH�
H[FOXVLRQDU\�UXOH��

+RZHYHU��GXULQJ�WULDO��%LOO\�WDNHV�WKH�VWDQG�DQG�VWDWHV�WKDW�KH�GLG�QRW�FRPPLW�WKH�
PXUGHU��$W�WKLV�SRLQW��%LOO\¶V�LQLWLDO�YROXQWDU\�FRQIHVVLRQ��WKDW�ZDV�REWDLQHG�LQ�
YLRODWLRQ�RI�KLV�0LUDQGD�ULJKWV��PD\�QRZ�EH�DGPLWWHG�E\�WKH�SURVHFXWLRQ�LQ�RUGHU�WR�
LPSHDFK�KLV�WHVWLPRQ\��

&��9LRODWLRQV�RI�WKH�.QRFN�DQG�$QQRXQFH�5XOH�

���7KH�WKLUG�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOH�DSSOLHV�ZKHQ�ODZ�HQIRUFHPHQW�KDV�YLRODWHG�
WKH�NQRFN�DQG�DQQRXQFH�UXOH�ZKHQ�H[HFXWLQJ�D�VHDUFK�ZDUUDQW��

���7KH�NQRFN�DQG�DQQRXQFH�UXOH�LV�D�FRPPRQ�ODZ�UXOH��WKDW�KDV�EHHQ�FRQILUPHG�E\�WKH�
6XSUHPH�&RXUW�DV�PDQGDWHG�E\�WKH�)RXUWK�$PHQGPHQW��

���7KH�NQRFN�DQG�DQQRXQFH�UXOH�UHTXLUHV�SROLFH�RIILFHUV�WR�NQRFN�RQ�WKH�GRRU�DQG�DQQRXQFH�
WKHLU�LGHQWLW\�DQG�SXUSRVH��DQG�ZDLW�D�UHDVRQDEOH�DPRXQW�RI�WLPH�IRU�WKH�RFFXSDQWV�WR�OHW�
WKHP�LQWR�WKH�UHVLGHQFH��EHIRUH�DWWHPSWLQJ�D�IRUFLEOH�HQWU\�SXUVXDQW�WR�D�ZDUUDQW��

D��+RZHYHU��WKH�NQRFN�DQG�DQQRXQFH�UXOH�GRHV�QRW�DSSO\�LI�WKH�SROLFH�UHDVRQDEO\�
VXVSHFW�WKDW�GRLQJ�VR�PD\�OHDG�WR�HYLGHQFH�GHVWUXFWLRQ��WKH�HVFDSH�RI�D�VXVSHFW��RU�
SK\VLFDO�YLROHQFH��,Q�DGGLWLRQ��WKH�UXOH�GRHV�QRW�DSSO\�LI�WKH�ZDUUDQW�LWVHOI�SHUPLWV�
IRUFLEOH�HQWU\��

���5HJDUGOHVV��IRU�D�W\SLFDO�ZDUUDQW�WKDW�GRHV�QRW�SHUPLW�IRUFLEOH�HQWU\��LI�WKH�SROLFH�IDLO�WR�
IROORZ�WKH�UHTXLUHPHQWV�RI�WKH�NQRFN�DQG�DQQRXQFH�UXOH��HYLGHQFH�WKDW�LV�REWDLQHG�DV�D�UHVXOW�
ZLOO�QRW�EH�H[FOXGHG�EHFDXVH�LW¶V�DQ�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�WKUHH�H[FHSWLRQV�WR�WKH�H[FOXVLRQDU\�UXOH��8QGHU�WKH�JRRG�IDLWK�
H[FHSWLRQ��LOOHJDOO\�REWDLQHG�HYLGHQFH�ZLOO�EH�DGPLWWHG�LI�WKH�SROLFH�ZHUH�DFWLQJ�LQ�JRRG�IDLWK��8QGHU�WKH�
LPSHDFKPHQW�H[FHSWLRQ��LOOHJDOO\�REWDLQHG�HYLGHQFH�PD\�EH�LQWURGXFHG�WR�LPSHDFK�WKH�GHIHQGDQW¶V�
WHVWLPRQ\��$QG�XQGHU�WKH�NQRFN�DQG�DQQRXQFH�H[FHSWLRQ��HYLGHQFH�WKDW�LV�REWDLQHG�LQ�YLRODWLRQ�RI�WKH�
NQRFN�DQG�DQQRXQFH�UXOH�ZLOO�VWLOO�EH�DGPLVVLEOH��

�

&+$37(5����)58,7�2)�7+(�32,621286�75((�'2&75,1(�

$V�ZH�KDYH�OHDUQHG��WKH�H[FOXVLRQDU\�UXOH�SURKLELWV�LOOHJDOO\�REWDLQHG�HYLGHQFH�IURP�EHLQJ�
LQWURGXFHG�DW�D�GHIHQGDQW¶V�WULDO��%XW�ZKDW�LI�DQ�LOOHJDO�VHDUFK�HQGV�XS�OHDGLQJ�WR�QHZ�HYLGHQFH�WKDW�LV�
ODWHU�JDWKHUHG�DV�DQ�LQGLUHFW�UHVXOW�RI�WKH�LOOHJDO�VHDUFK"�

*HQHUDOO\��LI�LOOHJDOO\�REWDLQHG�HYLGHQFH�OHDGV�ODZ�HQIRUFHPHQW�WR�QHZ�HYLGHQFH��WKDW�GHULYDWLYH�
HYLGHQFH�ZLOO�DOVR�EH�H[FOXGHG��6XFK�GHULYDWLYH�HYLGHQFH�LV�FDOOHG�IUXLW�RI�WKH�SRLVRQRXV�WUHH��

([DPSOH�±�:LWKRXW�D�ZDUUDQW��WKH�SROLFH�WDS�-RH¶V�SKRQHV��:KLOH�OLVWHQLQJ�LQ�RQ�-RH��WKH�
SROLFH�OHDUQ�DERXW�WKH�ORFDWLRQ�RI�LOOHJDO�ZHDSRQV��$IWHUZDUGV��WKH�LOOHJDO�ZHDSRQV�DUH�VHL]HG�
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DQG�-RH�LV�FKDUJHG�ZLWK�SRVVHVVLRQ�RI�LOOHJDO�ZHDSRQV��'XULQJ�-RH¶V�WULDO��WKH�SURVHFXWRU�
ZDQWV�WR�DGPLW�WKH�WUDQVFULSW�IURP�WKH�ZLUHWDS�$1'�ZDQWV�WR�DGPLW�WKH�LOOHJDO�ZHDSRQV��

Æ�,Q�WKLV�FDVH��ERWK�WKH�ZLUHWDS�WUDQVFULSW�DQG�WKH�LOOHJDO�ZHDSRQV�ZLOO�EH�H[FOXGHG�
IURP�-RH¶V�WULDO��7KH�WUDQVFULSW�ZLOO�EH�H[FOXGHG�XQGHU�WKH�H[FOXVLRQDU\�UXOH�EHFDXVH�
WKH�SROLFH�GLG�QRW�KDYH�D�ZDUUDQW�WR�OLVWHQ�LQ�RQ�-RH��DQG�WKHUHIRUH�WKH�WUDQVFULSW�ZDV�
REWDLQHG�LOOHJDOO\��,Q�DGGLWLRQ��WKH�LOOHJDO�ZHDSRQV�ZLOO�DOVR�EH�H[FOXGHG�DV�IUXLW�RI�WKH�
SRLVRQRXV�WUHH��EHFDXVH�WKH�XQODZIXO�ZLUHWDS�OHG�SROLFH�WR�WKH�ORFDWLRQ�RI�WKH�ZHDSRQV��

([FHSWLRQV�WR�WKH�IUXLW�RI�WKH�SRLVRQRXV�WUHH�GRFWULQH���)RU�HDFK�H[FHSWLRQ��WKH�FKDLQ�EHWZHHQ�WKH�
LQLWLDO�XQODZIXO�VHDUFK�DQG�WKH�ODWHU�IUXLW�RI�WKH�SRLVRQRXV�WUHH�HYLGHQFH�KDV�EHHQ�EURNHQ��$V�D�
UHVXOW��WKH�IUXLW�RI�WKH�SRLVRQRXV�WUHH�HYLGHQFH�ZLOO�EH�DGPLVVLEOH���

���,QGHSHQGHQW�VRXUFH�GRFWULQH�
���,QHYLWDEOH�GLVFRYHU\�GRFWULQH�
���,QWHUYHQLQJ�DFW�E\�WKH�GHIHQGDQW�

$��,QGHSHQGHQW�VRXUFH�H[FHSWLRQ�±�)UXLW�RI�WKH�SRLVRQRXV�WUHH�HYLGHQFH�ZLOO�QRW�EH�H[FOXGHG�
ZKHQ�WKH�JRYHUQPHQW�KDG�DQ�LQGHSHQGHQW�VRXUFH�IRU�WKH�HYLGHQFH��ZKLFK�ZDV�ZKROO\�LQGHSHQGHQW�
IURP�WKH�LQLWLDO�XQODZIXO�VRXUFH��

([DPSOH�±�7KH�SROLFH�WDS�-RH¶V�SKRQHV�ZLWKRXW�D�ZDUUDQW��:KLOH�OLVWHQLQJ�LQ�RQ�-RH��WKH�
SROLFH�OHDUQ�DERXW�WKH�ORFDWLRQ�RI�LOOHJDO�ZHDSRQV�-RH�KDV�VWRUHG�DW�KLV�JLUOIULHQG
V�DSDUWPHQW��
6KRUWO\�DIWHU�WKH�LOOHJDO�ZLUHWDS��WKH�SROLFH�JHW�D�WLS�IURP�D�UHOLDEOH�LQIRUPDQW�DERXW�WKH�
LOOHJDO�ZHDSRQV��DQG�WKH�SROLFH�REWDLQ�D�ZDUUDQW�WR�VHL]H�WKHP��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�XQODZIXO�ZLUHWDS�LQLWLDOO\�OHG�SROLFH�WR�WKH�ZHDSRQV��
WKH�ZHDSRQV�ZLOO�QRQHWKHOHVV�EH�DGPLVVLEOH�EHFDXVH�WKH�SROLFH�REWDLQHG�D�YDOLG�
ZDUUDQW�EDVHG�RQ�LQIRUPDWLRQ�WRWDOO\�XQUHODWHG�WR�WKH�XQODZIXO�ZLUHWDS��6R�DOWKRXJK�
WKH�ZHDSRQV�RULJLQDOO\�ZHUH�IUXLW�RI�WKH�SRLVRQRXV�WUHH��WKH�SROLFH�KDG�DQ�LQGHSHQGHQW�
VRXUFH�IRU�WKHLU�ORFDWLRQ�EDVHG�RQ�WKH�LQIRUPDQW¶V�WLS��7KHUHIRUH��WKH�LQGHSHQGHQW�
VRXUFH�H[FHSWLRQ�DSSOLHV�DQG�WKH�ZHDSRQV�ZLOO�EH�DGPLVVLEOH�DW�-RH¶V�WULDO��

%��,QHYLWDEOH�GLVFRYHU\�GRFWULQH�±�(YLGHQFH�WKDW�KDV�EHHQ�XQODZIXOO\�VHL]HG�PD\�EH�DGPLVVLEOH�
LI�WKH�HYLGHQFH�ZRXOG�KDYH�EHHQ�GLVFRYHUHG�DQ\ZD\���,I�WKH�IDFWV�VKRZ�WKDW�WKH�SROLFH�ZRXOG�
LQHYLWDEO\�KDYH�GLVFRYHUHG�WKH�HYLGHQFH�LQ�TXHVWLRQ�ZLWKRXW�UHVRUWLQJ�WR�WKH�LQLWLDO�XQODZIXO�
VRXUFH��WKH�HYLGHQFH�ZLOO�EH�DGPLVVLEOH���

([DPSOH�±�6FUHHFK�LV�DUUHVWHG�IRU�WKH�PXUGHU�RI�=DFK��D�IHOORZ�%D\VLGH�KLJK�VFKRRO�VWXGHQW��
7KH�SROLFH�EHJLQ�WR�LQWHUURJDWH�KLP�ZLWKRXW�JLYLQJ�KLP�KLV�0LUDQGD�ZDUQLQJV��+H�FRQIHVVHV�
DQG�WDNHV�WKHP�WR�WKH�=DFK¶V�ERG\��ZKLFK�LV�ORFDWHG�LQ�D�VKDOORZ�JUDYH�RQ�WKH�JURXQGV�RI�
%D\VLGH�+LJK��$V�LW�KDSSHQV��VHDUFK�WHDPV�KDYH�DOUHDG\�EHHQ�ORRNLQJ�IRU�WKH�ERG\�LQ�DQG�
DURXQG�WKH�VFKRRO��DQG�ZRXOG�KDYH�GLVFRYHUHG�WKH�ERG\�ZLWKLQ�WKH�QH[W�GD\�KDG�6FUHHFK�QRW�
FRQIHVVHG��$W�6FUHHFK¶V�PXUGHU�WULDO��WKH�SURVHFXWRU�DWWHPSWV�WR�DGPLW�SKRWRV�DQG�RWKHU�
HYLGHQFH�RI�WKH�YLFWLP¶V�ERG\��6FUHHFK�REMHFWV��DUJXLQJ�WKDW�WKH�SROLFH�REWDLQHG�WKH�HYLGHQFH�
DV�WKH�GLUHFW�IUXLW�RI�6FUHHFK¶V�QRQ�0LUDQGL]HG��DQG�WKXV�LOOHJDOO\�REWDLQHG��VWDWHPHQW��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�GLVFRYHU\�RI�=DFK¶V�ERG\�ZDV�LPSURSHUO\�REWDLQHG�DV�
IUXLW�RI�WKH�SRLVRQRXV�WUHH��WKH�HYLGHQFH�ZLOO�VWLOO�EH�DGPLVVLEOH��6LQFH�LW�ZDV�FOHDU�WKDW�
WKH�VHDUFK�WHDPV�ZRXOG�KDYH�HYHQWXDOO\�GLVFRYHUHG�WKH�ERG\��WKH�HYLGHQFH�IDOOV�ZLWKLQ�
WKH�LQHYLWDEOH�GLVFRYHU\�H[FHSWLRQ��DQG�ZLOO�EH�DGPLVVLEOH�DW�6FUHHFK¶V�WULDO��
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&��,QWHUYHQLQJ�DFW�E\�WKH�GHIHQGDQW��$WWHQXDWLRQ��±�7KLV�H[FHSWLRQ�DULVHV�ZKHQ�WKHUH�KDV�EHHQ�
SDVVDJH�RI�WLPH�DQG�DQ�LQWHUYHQLQJ�DFW�RI�IUHH�ZLOO�PDGH�E\�WKH�GHIHQGDQW��

([DPSOH�±�6DPP\�LV�DUUHVWHG�ZLWKRXW�SUREDEOH�FDXVH��7KH�QH[W�GD\�KH�JHWV�RXW�RQ�EDLO��$�
ZHHN�ODWHU��6DPP\�YROXQWDULO\�UHWXUQV�WR�WKH�SROLFH�VWDWLRQ�DQG�FRQIHVVHV��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�LW�FDQ�EH�VDLG�WKDW�6DPP\¶V�FRQIHVVLRQ�ZDV�JDWKHUHG�DV�DQ�
LQGLUHFW�UHVXOW�RI�KLV�LQLWLDO�LOOHJDO�DUUHVW��KLV�FRQIHVVLRQ�ZLOO�QRQHWKHOHVV�EH�DGPLVVLEOH�
EHFDXVH�LW�ZDV�PDGH�D�UHVXOW�RI�6DPP\¶V�LQWHUYHQLQJ�DFW�RI�IUHH�ZLOO��

'��+DUPOHVV�HUURU�WHVW�

���,I�LOOHJDOO\�REWDLQHG�HYLGHQFH�ZDV�LPSURSHUO\�DGPLWWHG�DW�WULDO��DQG�WKH�GHIHQGDQW�ZDV�
FRQYLFWHG��WKH�JXLOW\�YHUGLFW�ZLOO�VWDQG�LI�WKH�SURVHFXWRU�FDQ�SURYH��EH\RQG�D�UHDVRQDEOH�
GRXEW��WKDW�WKH�FRQYLFWLRQ�ZRXOG�KDYH�UHVXOWHG�UHJDUGOHVV�RI�WKH�LPSURSHUO\�DGPLWWHG�
HYLGHQFH��

D��,Q�RWKHU�ZRUGV��D�FRQYLFWLRQ�ZLOO�QRW�EH�RYHUWXUQHG�DV�ORQJ�DV�WKHUH�LV�RYHUZKHOPLQJ�
HYLGHQFH�RI�WKH�GHIHQGDQW
V�JXLOW��RWKHU�WKDQ�WKH�LPSURSHUO\�DGPLWWHG�HYLGHQFH��

���7KLV�WHVW�FRPHV�LQWR�SOD\�ZKHQ�LPSURSHUO\�REWDLQHG�HYLGHQFH�ZDV�VRPHKRZ�DGPLWWHG�DW�
WULDO��DQG�WKH�GHIHQGDQW�ZDV�FRQYLFWHG�RI�WKH�FULPH��

D��:KHQ�WKLV�RFFXUV��LW�GRHV�QRW�QHFHVVDULO\�PHDQ�WKDW�WKH�FRQYLFWLRQ�ZLOO�EH�
RYHUWXUQHG��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�IUXLW�RI�WKH�SRLVRQRXV�WUHH�GRFWULQH��ZKLFK�VWDWHV�WKDW��LQ�
DGGLWLRQ�WR�PDWHULDO�XQFRYHUHG�GXULQJ�DQ�LOOHJDO�VHDUFK��DQ\�HYLGHQFH�WKDW�LV�ODWHU�JDWKHUHG�DV�D�UHVXOW�RI�
WKH�LOOHJDO�VHDUFK��ZLOO�DOVR�EH�H[FOXGHG��:H�DOVR�OHDUQHG�DERXW�WKH�WKUHH�H[FHSWLRQV�WR�WKH�IUXLW�RI�WKH�
SRLVRQRXV�WUHH�GRFWULQH��WKH�LQGHSHQGHQW�VRXUFH�H[FHSWLRQ��WKH�LQHYLWDEOH�GLVFRYHU\�H[FHSWLRQ��DQG�
DWWHQXDWLRQ��

�

&+$37(5����7+(�)2857+�$0(1'0(17�±�*29(510(17$/�&21'8&7�
5(48,5(0(17�

7KH�)RXUWK�$PHQGPHQW�WR�WKH�8�6��&RQVWLWXWLRQ�UHDGV��³7KH�ULJKW�RI�WKH�SHRSOH�WR�EH�VHFXUH�LQ�
WKHLU�SHUVRQV��KRXVHV��SDSHUV��DQG�HIIHFWV��DJDLQVW�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��VKDOO�QRW�EH�
YLRODWHG��DQG�QR�:DUUDQWV�VKDOO�LVVXH��EXW�XSRQ�SUREDEOH�FDXVH��VXSSRUWHG�E\�2DWK�RU�DIILUPDWLRQ��DQG�
SDUWLFXODUO\�GHVFULELQJ�WKH�SODFH�WR�EH�VHDUFKHG��DQG�WKH�SHUVRQV�RU�WKLQJV�WR�EH�VHL]HG�´�

,Q�VLPSOHU�WHUPV��WKH�)RXUWK�$PHQGPHQW�SURWHFWV�HYHU\�SHUVRQ¶V�ULJKW�WR�EH�IUHH�IURP�
XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��

$��:KHQ�IDFHG�ZLWK�D�IDFW�SDWWHUQ�FRQWDLQLQJ�D�VHDUFK�RU�VHL]XUH��WKHUH�DUH�IRXU�EDVLF�VWHSV�WR�
IROORZ�WR�GHWHUPLQH�ZKHWKHU�RU�QRW�WKH�VHDUFK�RU�VHL]XUH�YLRODWHV�WKH�)RXUWK�$PHQGPHQW��

���:DV�WKHUH�JRYHUQPHQWDO�FRQGXFW"�

���:DV�WKHUH�D�YLRODWLRQ�RI�DQ�LQGLYLGXDO¶V�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\"�
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���'LG�WKH�SROLFH�KDYH�D�YDOLG�VHDUFK�ZDUUDQW"�$QG�LI�QRW��ZDV�LW�VDYHG�E\�WKH�SROLFH¶V�JRRG�
IDLWK�UHOLDQFH"�

���,I�WKH�ZDUUDQW�ZDV�LQYDOLG�RU�WKHUH�ZDV�QR�ZDUUDQW��GRHV�WKH�VHDUFK�ILW�ZLWK�DQ\�RI�WKH�
HLJKW�H[FHSWLRQV�WR�WKH�ZDUUDQW�UHTXLUHPHQW"�

2QFH�\RX�KDYH�JRQH�WKURXJK�WKHVH�VWHSV��\RX�ZLOO�EH�DEOH�WR�FRQFOXGH�ZKHWKHU�RU�QRW�WKH�VHDUFK�RU�
VHL]XUH�LV�FRQVWLWXWLRQDO��,I�\RX�ILQG�WKDW�WKH�VHDUFK�ZDV�FRQVWLWXWLRQDO��WKHQ�WKH�HYLGHQFH�JDWKHUHG�DV�D�
UHVXOW�ZLOO�EH�IXOO\�DGPLVVLEOH��2Q�WKH�RWKHU�KDQG��LI�WKH�VHDUFK�RU�VHL]XUH�ZDV�XQFRQVWLWXWLRQDO��WKHQ�\RX�
ZRXOG�DSSO\�WKH�H[FOXVLRQDU\�UXOH�WR�GHWHUPLQH�ZKHWKHU�WKH�XQODZIXOO\�REWDLQHG�HYLGHQFH�LV�DGPLVVLEOH��

� $��*RYHUQPHQWDO�FRQGXFW�

���:KHQ�IDFHG�ZLWK�D�)RXUWK�$PHQGPHQW�LVVXH��WKH�ILUVW�WKLQJ�WR�GHWHUPLQH�LV�ZKHWKHU�WKHUH�
ZDV�JRYHUQPHQWDO�FRQGXFW��

���,Q�RUGHU�WR�GHWHUPLQH�ZKHWKHU�WKHUH�ZDV�JRYHUQPHQWDO�FRQGXFW��ZH�VLPSO\�ORRN�DW�
ZKHWKHU�WKH�VHDUFK�RU�VHL]XUH�ZDV�FDUULHG�RXW�E\�D�JRYHUQPHQW�DJHQW��

���,Q�JHQHUDO��WKH�)RXUWK�$PHQGPHQW�SURWHFWV�RQO\�DJDLQVW�VHDUFKHV�RU�VHL]XUHV�H[HFXWHG�E\�
D�JRYHUQPHQWDO�DJHQW��,W�GRHV�QRW�SURWHFW�DJDLQVW�VHDUFKHV�FDUULHG�RXW�E\�SULYDWH�SHUVRQV��

���,PSRUWDQW�FDWHJRULHV�RI�SRWHQWLDO�JRYHUQPHQWDO�DJHQWV��

D��*RYHUQPHQWDO�DJHQWV�LQFOXGH�SXEOLFO\�SDLG�SROLFH�RIILFHUV��ZKHWKHU�WKH\�DUH�RQ�RU�
RII�GXW\��

E��$�SULYDWH�FLWL]HQ�ZLOO�EH�FRQVLGHUHG�D�JRYHUQPHQWDO�DJHQW�LI�DQG�RQO\�LI�WKH\�DUH�
DFWLQJ�DW�WKH�GLUHFWLRQ�RI�WKH�SROLFH��

([DPSOH�±�,I�\RXU�URRPPDWH�VHDUFKHV�\RXU�URRP�RQ�KLV�RZQ��WKHUH�LV�QR�)RXUWK�
$PHQGPHQW�YLRODWLRQ��+RZHYHU��LI�SROLFH�DVN�\RXU�URRPPDWH�WR�VHDUFK�\RXU�
URRP��WKLV�VHDUFK�ZRXOG�EH�FKDOOHQJHDEOH�XQGHU�WKH�)RXUWK�$PHQGPHQW�EHFDXVH�
\RXU�URRPPDWH�ZRXOG�QRZ�EH�DFWLQJ�DV�D�JRYHUQPHQWDO�DJHQW��

F��3ULYDWHO\�SDLG�SROLFH��OLNH�VHFXULW\�JXDUGV�DQG�FDPSXV�SROLFH��ZLOO�EH�FRQVLGHUHG�
JRYHUQPHQW�DJHQWV�LI�DQG�RQO\�LI�WKH\�KDYH�EHHQ�GHSXWL]HG�ZLWK�WKH�SRZHU�WR�DUUHVW��

G��3XEOLF�VFKRRO�DGPLQLVWUDWRUV��OLNH�SULQFLSDOV�DQG�YLFH�SULQFLSDOV��ZLOO�XVXDOO\�EH�
FRQVLGHUHG�JRYHUQPHQWDO�DJHQWV�IRU�)RXUWK�$PHQGPHQW�SXUSRVHV��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�RXU�GLVFXVVLRQ�RQ�WKH�)RXUWK�$PHQGPHQW��ZKLFK�SURWHFWV�DJDLQVW�
XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��:H�OHDUQHG�WKDW�WKH�ILUVW�VWHS�LQ�VROYLQJ�D�VHDUFK�DQG�VHL]XUH�
SUREOHP�LV�WR�GHWHUPLQH�ZKHWKHU�WKHUH�ZDV�JRYHUQPHQWDO�FRQGXFW��,I�LW�WKH�VHDUFK�RU�VHL]XUH�ZDV�
FRQGXFWHG�E\�D�JRYHUQPHQW�DJHQW��WKHQ�WKH�QH[W�VWHS�LV�WR�GHWHUPLQH�ZKHWKHU�DQ�LQGLYLGXDO¶V�UHDVRQDEOH�
H[SHFWDWLRQ�RI�SULYDF\�ZDV�YLRODWHG��ZKLFK�ZH�ZLOO�GLVFXVV�LQ�WKH�QH[W�FKDSWHU��

�
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7KH�)RXUWK�$PHQGPHQW�SURWHFWV�LQGLYLGXDOV�DJDLQVW�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��,Q�RUGHU�
WR�GHWHUPLQH�ZKHWKHU�D�SDUWLFXODU�VHDUFK�RU�VHL]XUH�VDWLVILHV�WKH�)RXUWK�$PHQGPHQW��WKHUH�DUH�VHYHUDO�
VWHSV�WR�JR�WKURXJK��

)LUVW��ZH�PXVW�GHWHUPLQH�ZKHWKHU�WKHUH�ZDV�JRYHUQPHQWDO�FRQGXFW��,I�LW�LV�IRXQG�WKDW�WKHUH�ZDV�
JRYHUQPHQWDO�FRQGXFW��WKH�QH[W�VWHS�LV�WR�GHWHUPLQH�ZKHWKHU�RU�QRW�WKHUH�ZDV�D�YLRODWLRQ�RI�DQ�
LQGLYLGXDO¶V�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�ZLWK�UHVSHFW�WR�WKH�LWHP�VHL]HG�RU�WKH�SODFH�VHDUFKHG��

&RXUWV�JHQHUDOO\�PDNH�WKLV�GHWHUPLQDWLRQ�RQ�D�FDVH�E\�FDVH�EDVLV�EDVHG�RQ�WKH�WRWDOLW\�RI�WKH�
FLUFXPVWDQFHV��+RZHYHU��WKHUH�DUH�VHYHUDO�HVWDEOLVKHG�SODFHV�DQG�LWHPV�LQ�ZKLFK�D�SHUVRQ�ZLOO�
$/:$<6�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��$QG�DOVR��WKHUH�DUH�VHYHUDO�FDWHJRULHV�RI�SODFHV�DQG�
LWHPV�LQ�ZKLFK�D�SHUVRQ�ZLOO�1(9(5�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��/HW¶V�GLVFXVV��

$��5HDVRQDEOH�([SHFWDWLRQ�RI�3ULYDF\�

���'HWHUPLQHG�RQ�D�FDVH�E\�FDVH�EDVLV�EDVHG�RQ�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��

���7KLQJV�DQG�SODFHV�LQ�ZKLFK�\RX�ZLOO�DOZD\V�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��

D��³3HUVRQV��KRXVHV��SDSHUV��DQG�HIIHFWV´��IURP�WKH�)RXUWK�$PHQGPHQW��

L��,QFOXGHV�FORWKLQJ��KRPHV��DSDUWPHQWV��EXVLQHVVHV��KRWHO�URRPV��SHUVRQDO�
FRUUHVSRQGHQFH��	�SHUVRQDO�EHORQJLQJV��VXFK�DV�EDFNSDFNV��OXJJDJH��DQG�FDUV��

LL��&XUWLODJH�±�WKH�DUHDV�DQG�VWUXFWXUHV�LQ�FORVH�SUR[LPLW\�WR�WKH�KRPH�ZKLFK�DUH�
FRPPRQO\�XVHG�LQ�FRQQHFWLRQ�ZLWK�KRXVHKROG�PDWWHUV��VXFK�DV�D�IURQW�SRUFK��
DQG�D�EDFN\DUG�HQFORVHG�E\�D�IHQFH��

E��$�SODFH�\RX�RZQ�

L��7KHUHIRUH��DQ�LQGLYLGXDO�ZKR�RZQV�DQ�DUHD�WKDW�KDV�EHHQ�VHDUFKHG�E\�D�
JRYHUQPHQW�DJHQW��KDV�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�WKDW�SODFH��DQG�
WKHUHIRUH��ZLOO�DOZD\V�KDYH�VWDQGLQJ�WR�REMHFW�WR�LW�EHLQJ�VHDUFKHG��

F��$�SODFH�\RX�KDYH�ULJKW�WR�SRVVHVV��LQFOXGHV�UHQWHG�DSDUWPHQWV�DV�ZHOO�DV�KRWHO�
URRPV��

([DPSOH�±�2OLYHU��WKH�RZQHU�RI�*UHHQDFUH��UHQWV�KLV�SURSHUW\�WR�5REE\��7KH�
SROLFH�LOOHJDOO\�VHDUFK�*UHHQDFUH��DQG�ZDQW�WR�XVH�HYLGHQFH�REWDLQHG�IURP�WKH�
LOOHJDO�VHDUFK�DJDLQVW�2OLYHU�DQG�5REE\��

Æ�,Q�WKLV�VLWXDWLRQ��ERWK�2OLYHU�DQG�5REE\�KDYH�VWDQGLQJ�WR�FODLP�D�
)RXUWK�$PHQGPHQW�YLRODWLRQ�EHFDXVH�WKH\�ERWK�KDYH�D�UHDVRQDEOH�
H[SHFWDWLRQ�RI�SULYDF\�LQ�*UHHQDFUH��2OLYHU�EHFDXVH�KH�RZQV�WKH�SODFH��
DQG�5REE\�EHFDXVH�KH�KDV�D�ULJKW�WR�SRVVHVV�LW��

G��$�SHUVRQ¶V�KRPH��ZKHWKHU�RU�QRW�WKH\�RZQ�LW�RU�KDYH�D�ULJKW�WR�SRVVHVV�LW��

L��7KLV�DSSOLHV�WR�D�KROGRYHU�WHQDQW��$�KROGRYHU�WHQDQW�ZLOO�KDYH�D�UHDVRQDEOH�
H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�SUHPLVHV��HYHQ�WKRXJK�WKH\�DUH�QRW�OHJDOO\�HQWLWOHG�
WR�LWV�SRVVHVVLRQ��
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H��$�SODFH�ZKHUH�\RX�DUH�DQ�RYHUQLJKW�JXHVW��EXW�RQO\�LQ�UHJDUG�WR�DUHDV�WKDW�DQ�
RYHUQLJKW�JXHVW�ZRXOG�EH�H[SHFWHG�WR�DFFHVV��

L��$Q�RYHUQLJKW�JXHVW�DW�D�KRPH�ZRXOG�QRUPDOO\�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�
RI�SULYDF\�LQ�WKH�OLYLQJ�URRP�DQG�EDWKURRP��EXW�QRW�LQ�WKH�FORVHW�RI�WKH�
KRPHRZQHU¶V�EHGURRP��

LL��,I�DQ�LQGLYLGXDO�LV�DW�DQRWKHU¶V�UHVLGHQFH�VROHO\�IRU�EXVLQHVV�SXUSRVHV��WKHQ�WKH�
YLVLWRU�ZLOO�127�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�SUHPLVHV��

([DPSOH�±�D�GUXJ�GHDOHU�ZKR�XVHV�D�IULHQG¶V�DSDUWPHQW�RQO\�WR�EDJ�
FRFDLQH�ZRXOG�QRW�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�
DSDUWPHQW��

���6WDQGLQJ�

D��8QGHU�WKLV�GRFWULQH��RQO\�DQ�LQGLYLGXDO�ZKRVH�SHUVRQDO�SULYDF\�ULJKWV�ZHUH�YLRODWHG�
PD\�DVVHUW�D�)RXUWK�$PHQGPHQW�YLRODWLRQ��

L��:KDW�WKLV�PHDQV�LV�WKDW��LI�\RX�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�D�
FHUWDLQ�DUHD��\RX�ZLOO�WKHQ�KDYH�VWDQGLQJ�WR�FKDOOHQJH�DQ\�VHDUFK�RU�VHL]XUH�
FRQGXFWHG�LQ�WKDW�DUHD�E\�D�JRYHUQPHQW�DJHQW�LQ�D�FRXUW�RI�ODZ��

LL��$QG��RQ�WKH�RWKHU�KDQG��LI�\RX�GR�QRW�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�
SULYDF\�LQ�DQ�DUHD�VHDUFKHG��WKHQ�\RX�ZLOO�QRW�KDYH�VWDQGLQJ�WR�REMHFW�WR�WKH�
VHDUFK��

E��6WDQGLQJ�XVXDOO\�EHFRPHV�DQ�LVVXH�ZKHQ�D�GHIHQGDQW�ZDQWV�WR�FKDOOHQJH�WKH�
ODZIXOQHVV�RI�D�VHDUFK�RU�VHL]XUH�WKDW�LQYDGHG�D�WKLUG�SDUW\¶V�UHDVRQDEOH�H[SHFWDWLRQ�RI�
SULYDF\��

([DPSOH�±�$VVXPH�D�PDQ�KLGHV�GUXJV�LQ�KLV�JLUOIULHQG¶V�SXUVH��$IWHUZDUGV��
SROLFH�LOOHJDOO\�VHDUFK�WKH�SXUVH�DQG�VHL]H�WKH�GUXJV��$W�WKH�PDQ¶V�WULDO��KH�PRYHV�
WR�VXSSUHVV�WKH�DGPLVVLRQ�RI�GUXJV�LQWR�HYLGHQFH��DV�WKH\�ZHUH�WKH�IUXLW�RI�DQ�
LOOHJDO�VHDUFK��+RZ�VKRXOG�WKH�FRXUW�UXOH"�

Æ�,Q�WKLV�FDVH��WKH�FRXUW�VKRXOG�GHQ\�WKH�PRWLRQ�DQG�DGPLW�WKH�GUXJV��
(YHQ�WKRXJK�WKH�PDQ�RZQHG�WKH�SURSHUW\�VHL]HG��KH�GLG�QRW�KDYH�D�
UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�KLV�JLUOIULHQG¶V�SXUVH��7KHUHIRUH��KH�
GRHV�QRW�KDYH�VWDQGLQJ�WR�FKDOOHQJH�WKH�LOOHJDO�VHDUFK�RI�LW��DQG��DV�D�UHVXOW��
KH�FDQQRW�REMHFW�WR�WKH�DGPLVVLRQ�RI�WKH�GUXJV��

���3ODFHV�DQG�WKLQJV�LQ�ZKLFK�\RX�GR�127�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��

D��$�SHUVRQ�JHQHUDOO\�ZLOO�QRW�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�DQ\�LWHP�
WKDW�LV�FRQVLGHUHG�WR�EH�KHOG�RXW�WR�WKH�SXEOLF��LQFOXGHV��

���6RXQG�RI�RQH¶V�YRLFH�

���7KH�VW\OH�RI�RQH¶V�KDQGZULWLQJ��

���5HFRUGV�KHOG�E\�EDQNV��

���7KH�ORFDWLRQ�RI�D�FDU�RQ�D�SXEOLF�VWUHHW�RU�LQ�D�GULYHZD\��
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���2GRUV�HPDQDWLQJ�IURP�OXJJDJH�RU�D�FDU��

���*DUEDJH�OHIW�RXWVLGH�IRU�FROOHFWLRQ��

���$Q\WKLQJ�YLVLEOH�IURP�D�SXEOLF�SODFH�RU�HYHQ�SXEOLF�DLU�VSDFH��HYHQ�IURP�D�
SODQH�RU�KHOLFRSWHU��

���2SHQ�ILHOGV�±�DQ\WKLQJ�WKDW�FDQ�EH�VHHQ�LQ�RU�DFURVV�RSHQ�ILHOGV��

���3HQ�UHJLVWHUV�±�GHYLFHV�WKDW�FDQ�EH�LQVWDOOHG�RQ�SKRQHV�RU�FRPSXWHUV�WKDW�
UHFRUG�RQO\�WKH�SKRQH�QXPEHUV�RU�HPDLOV�WKDW�KDYH�EHHQ�GLDOHG��

L��7KH�FRXUW�KDV�UHDVRQHG�WKDW�D�SHUVRQ�KDV�QR�UHDVRQDEOH�H[SHFWDWLRQ�RI�
SULYDF\�ZLWK�UHVSHFW�WR�WKH�QXPEHUV�GLDOHG��EHFDXVH�RQH�VKRXOG�EH�DZDUH�
WKDW�WKH�WHOHSKRQH�FRPSDQ\�XVHG�WKH�QXPEHUV�WR�RULJLQDWH�WKH�FDOOV�DQG�
DVVHVV�FKDUJHV��$OVR�DSSOLHV�WR�LGHQWLWLHV�RI�VHQGHUV�DQG�UHFLSLHQWV�RI�
HPDLOV��1RW�WKH�FRQWHQWV�RI�WKH�FRPPXQLFDWLRQV��

Ź�,Q�WKLV�FKDSWHU��ZH�OHDUQHG�WKDW�DQ�LQGLYLGXDO�PXVW�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�
ZLWK�UHVSHFW�WR�WKH�SODFH�VHDUFKHG�RU�WKH�LWHP�VHL]HG��LQ�RUGHU�WR�KDYH�VWDQGLQJ�WR�FODLP�D�)RXUWK�
$PHQGPHQW�YLRODWLRQ��:H�GLVFXVVHG�WKH�SODFHV�DQG�LWHPV�LQ�ZKLFK�DQ�LQGLYLGXDO�ZLOO�DXWRPDWLFDOO\�KDYH�
D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��:H�DOVR�GLVFXVVHG�WKRVH�SODFHV�DQG�LWHPV�LQ�ZKLFK�DQ�LQGLYLGXDO�
GRHV�127�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��ZKLFK�LV�DQ\WKLQJ�KHOG�RXW�WR�WKH�SXEOLF��

�

&+$37(5����)2857+�$0(1'0(17�±�:$55$17�5(48,5(0(17�

)RU�DQ\�)RXUWK�$PHQGPHQW�VHDUFK�DQG�VHL]XUH�TXHVWLRQ��WKH�ILUVW�VWHS�LV�WR�GHWHUPLQH�ZKHWKHU�RU�
QRW�WKHUH�ZDV�JRYHUQPHQWDO�FRQGXFW��

7KH�QH[W�VWHS�LV�WR�GHWHUPLQH�ZKHWKHU�WKHUH�ZDV�D�VHDUFK�RU�VHL]XUH�RI�D�SODFH�RU�WKLQJ�LQ�ZKLFK�DQ�
LQGLYLGXDO�KDG�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��

$QG�WKH�WKLUG�VWHS��ZKLFK�ZH�ZLOO�GLVFXVV�LQ�WKLV�FKDSWHU��LQYROYHV�VHDUFK�ZDUUDQWV��,Q�RUGHU�IRU�D�
VHDUFK�RU�VHL]XUH�WR�EH�FRQVWLWXWLRQDO��WKH�SROLFH�PXVW�KDYH�D�YDOLG�ZDUUDQW�WKDW�ZDV�H[HFXWHG�SURSHUO\��
XQOHVV�RQH�RI�WKH�HLJKW�H[FHSWLRQV�WR�WKH�ZDUUDQW�UHTXLUHPHQW�DSSOLHV��

$��)RU�D�ZDUUDQW�WR�EH�YDOLG��WKHUH�PXVW�EH�SUREDEOH�FDXVH�DQG�SDUWLFXODULW\��

���352%$%/(�&$86(�

D��3UREDEOH�FDXVH�H[LVWV�ZKHQ�WKHUH�LV�D�IDLU�SUREDELOLW\�WKDW�HYLGHQFH�FDQ�EH�IRXQG�RQ�
WKH�SHUVRQ�RU�LQ�WKH�DUHD�VHDUFKHG�DW�WKH�WLPH�WKH�ZDUUDQW�LV�H[HFXWHG��

E��8VXDOO\��DQ�RIILFHU�ZLOO�VXEPLW�WR�D�PDJLVWUDWH�DQ�DIILGDYLW�WKDW�VWDWHV�ZK\�D�VHDUFK�
LV�MXVWLILHG��DQG�WKH�PDJLVWUDWH�ZLOO�WKHQ�SUHVXPDEO\�PDNH�D�GHWHUPLQDWLRQ�RI�SUREDEOH�
FDXVH�WKDW�LV�LQGHSHQGHQW�RI�WKH�RIILFHU¶V�FRQFOXVLRQV��

F��1RWH�WKDW��ZKHQ�SROLFH�DUH�WU\LQJ�WR�JHW�D�MXGJH�WR�VLJQ�RII�RQ�D�VHDUFK�ZDUUDQW��WKH�
SROLFH�PD\�UHO\�RQ�LQIRUPDWLRQ�REWDLQHG�IURP�LQIRUPDQWV��HYHQ�LI�WKH�LQIRUPDQWV�DUH�
DQRQ\PRXV��
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L��:KHQ�DQ�DIILGDYLW�LV�EDVHG�RQ�DQ�LQIRUPDQW¶V�WLS��WKH�VXIILFLHQF\�RI�WKH�
DIILGDYLW�ZLOO�EH�GHWHUPLQHG�E\�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��5HOHYDQW�
IDFWRUV�LQ�D�MXGJH
V�GHFLVLRQ�RQ�ILQGLQJ�SUREDEOH�FDXVH�LQ�WKLV�VLWXDWLRQ�LQFOXGH�
WKH�LQIRUPDQW¶V�UHOLDELOLW\��FUHGLELOLW\��DQG�EDVLV�RI�NQRZOHGJH��

([DPSOH�±�$VVXPH�WKH�SROLFH�UHFHLYH�DQ�DQRQ\PRXV�OHWWHU�WKDW�LPSOLFDWHV�5LFN�LV�D�
GUXJ�GHDOHU��7KH�SROLFH�ILQG�WKDW�VRPH�PLQRU�GHWDLOV�LQ�WKH�OHWWHU�DUH�LQDFFXUDWH��
KRZHYHU��WKH\�FRQILUP�WKDW�PRVW�RI�WKH�FULWLFDO�LQIRUPDWLRQ�LQ�WKH�OHWWHU�LV�WUXH��7KH�
SROLFH�JR�DKHDG�DQG�XVH�WKLV�LQIRUPDWLRQ�WR�REWDLQ�D�VHDUFK�ZDUUDQW�RI�5LFN¶V�KRPH��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�VRPH�PLQRU�GHWDLOV�IURP�WKH�OHWWHU�DUH�XQWUXH��WKH�
ZDUUDQW�FDQ�EH�VWLOO�LVVXHG�LQ�FRPSOLDQFH�ZLWK�WKH�)RXUWK�$PHQGPHQW��EHFDXVH�
WKH�SROLFH�KDYH�FRQILUPHG�HQRXJK�RI�WKH�LQIRUPDQW¶V�LQIR�WR�DOORZ�D�PDJLVWUDWH�
WR�ILQG�WKDW�SUREDEOH�FDXVH�H[LVWV�EDVHG�RQ�D�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��

���3$57,&8/$5,7<�

D��$�VHDUFK�ZDUUDQW�PXVW�VSHFLI\�WKH�SODFH�WR�EH�VHDUFKHG��DQG�WKH�LWHPV�WR�EH�VHL]HG��

L��,I�D�ZDUUDQW�JLYHV�SROLFH�OHHZD\�WR�VHDUFK�DUHDV�WKDW�DUH�EH\RQG�WKH�VFRSH�RI�
ZKHUH�HYLGHQFH�FRXOG�EH��WKH�ZDUUDQW�ZLOO�EH�XQFRQVWLWXWLRQDO��

([DPSOH�±�7KH�SROLFH�KDYH�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�2]]\�PXUGHUHG�6KDURQ�ZLWK�
D�ODUJH�VDPXUDL�VZRUG��7KH�GLVWULFW�DWWRUQH\�DSSOLHV�IRU�D�ZDUUDQW�WR�VHDUFK�2]]\�DQG�
6KDURQ¶V�KRXVH�IRU�WKH�VZRUG��7KH�PDJLVWUDWH�LVVXHV�D�ZDUUDQW�DXWKRUL]LQJ�WKH�SROLFH�
WR�VHDUFK�WKHLU�HQWLUH�KRXVH��LQFOXGLQJ�DOO�FORVHG�FRQWDLQHUV��IRU�HYLGHQFH�OLQNHG�WR�WKH�
PXUGHU��

Æ�,Q�WKLV�FDVH��WKH�ZDUUDQW�GRHV�QRW�VDWLVI\�WKH�SDUWLFXODULW\�UHTXLUHPHQW��
EHFDXVH�LW�JLYHV�WKH�SROLFH�WKH�DXWKRULW\�WR�VHDUFK�DUHDV�EH\RQG�WKH�VFRSH�RI�
ZKHUH�D�ODUJH�VDPXUDL�VZRUG�FRXOG�EH��VXFK�DV�FRQWDLQHUV�WKDW�DUH�WRR�VPDOO�WR�
KROG�D�VZRUG��%HFDXVH�WKLV�ZDUUDQW�HVVHQWLDOO\�DXWKRUL]HV�WKH�SROLFH�WR�FRQGXFW�D�
ILVKLQJ�H[SHGLWLRQ�LQWR�2]]\�DQG�6KDURQ¶V�KRXVH�DQG�WKHLU�EHORQJLQJV��LW�GRHV�
QRW�PHHW�WKH�SDUWLFXODULW\�UHTXLUHPHQW�DQG�LV�LQYDOLG��

%��*RRG�IDLWK�H[FHSWLRQ�WR�WKH�SUREDEOH�FDXVH�DQG�SDUWLFXODULW\�UHTXLUHPHQWV�RI�D�VHDUFK�ZDUUDQW�

���,I�D�ZDUUDQW�LV�GHIHFWLYH�EHFDXVH�LW�ODFNV�HLWKHU�SUREDEOH�FDXVH�RU�SDUWLFXODULW\��LW�FDQ�VWLOO�
EH�VDYHG�LI�WKH�SROLFH�RIILFHU�DFWHG�LQ�JRRG�IDLWK��

D��:KDW�WKLV�PHDQV�LV�WKDW�LI�SROLFH�DFW�LQ�JRRG�IDLWK�UHOLDQFH�RQ�D�ZDUUDQW�WKDW�KDSSHQV�
WR�GHIHFWLYH��DQ\�HYLGHQFH�REWDLQHG�DV�D�UHVXOW�PD\�VWLOO�EH�XVHG�LQ�FRXUW��

���)RXU�H[FHSWLRQV�WR�WKLV�JRRG�IDLWK�GRFWULQH���XQGHU�HDFK�H[FHSWLRQ��DQ�RIILFHU¶V�JRRG�IDLWK�
UHOLDQFH�ZLOO�127�VDYH�DQ�LQYDOLG�ZDUUDQW���

D��:KHQ�WKH�DIILGDYLW�XQGHUO\LQJ�WKH�ZDUUDQW�LV�VR�ODFNLQJ�LQ�SUREDEOH�FDXVH�WKDW�QR�
UHDVRQDEOH�SROLFH�RIILFHU�ZRXOG�UHO\�RQ�LW��WKH�JRRG�IDLWK�H[FHSWLRQ�ZLOO�QRW�DSSO\��

E��:KHQ�WKH�DIILGDYLW�XQGHUO\LQJ�WKH�ZDUUDQW�LV�VR�ODFNLQJ�LQ�SDUWLFXODULW\�WKDW�QR�
UHDVRQDEOH�SROLFH�RIILFHU�ZRXOG�KDYH�UHOLHG�RQ�LW��WKH�JRRG�IDLWK�H[FHSWLRQ�ZLOO�QRW�
DSSO\��
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F��:KHQ�WKH�SROLFH�RU�SURVHFXWRU�OLHG�WR�RU�PLVOHG�WKH�PDJLVWUDWH�ZKHQ�VHHNLQJ�WKH�
ZDUUDQW��WKH�JRRG�IDLWK�H[FHSWLRQ�ZLOO�QRW�DSSO\��

G��:KHQ�WKH�PDJLVWUDWH�ZKR�LVVXHG�WKH�ZDUUDQW�LV�ELDVHG�LQ�IDYRU�RI�WKH�SURVHFXWLRQ��
WKH�JRRG�IDLWK�H[FHSWLRQ�GRHV�QRW�DSSO\��

L��)RU�D�ZDUUDQW�WR�EH�YDOLG��LW�PXVW�EH�LVVXHG�E\�D�QHXWUDO�DQG�GHWDFKHG�
PDJLVWUDWH��

&��([HFXWLRQ�RI�VHDUFK�ZDUUDQWV�

���:KHQ�H[HFXWLQJ�D�ZDUUDQW��SROLFH�DUH�DOORZHG�WR�VHDUFK�21/<�WKRVH�DUHDV�DQG�LWHPV�
DXWKRUL]HG�E\�WKH�ZDUUDQW��

([DPSOH�±�,I�D�ZDUUDQW�DOORZV�SROLFH�WR�VHDUFK�IRU�VWROHQ�FDUV��WKH�SROLFH�PD\�QRW�
VHDUFK�LQVLGH�DQ\�FRQWDLQHUV�WKDW�ZRXOG�EH�WRR�VPDOO�WR�KROG�D�FDU��

���:KHQ�SROLFH�H[HFXWH�D�VHDUFK�ZDUUDQW��WKH\�PD\�GHWDLQ�RFFXSDQWV�IRXQG�ZLWKLQ�RU�
LPPHGLDWHO\�RXWVLGH�WKH�SUHPLVHV�DW�WKH�WLPH�RI�WKH�VHDUFK��

���+RZHYHU��SROLFH�DUH�QRW�DOORZHG�WR�IUHHO\�VHDUFK�SHRSOH�IRXQG�RQ�WKH�SUHPLVHV��81/(66��

D��7KH�ZDUUDQW�LWVHOI�OLVWV�SHRSOH�ZKR�PD\�EH�VHDUFKHG��

E��7KHUH�LV�SUREDEOH�FDXVH�WR�DUUHVW�WKH�SHUVRQ��DQG�WKHUHIRUH�SROLFH�PD\�PDNH�DQ�
DUUHVW�DQG�FRQGXFW�D�VHDUFK�LQFLGHQW�WR�WKH�DUUHVW��

F��2U�SROLFH�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�D�SHUVRQ�LV�GDQJHURXV��LQ�ZKLFK�FDVH�WKH\�PD\�
FRQGXFW�D�7HUU\�IULVN��QRW�D�IXOO�VHDUFK��

���.QRFN�DQG�DQQRXQFH�UXOH�

D��8QGHU�WKLV�UXOH��SROLFH�PXVW�NQRFN��DQQRXQFH�WKHLU�SXUSRVH��DQG�ZDLW�D�UHDVRQDEOH�
DPRXQW�RI�WLPH��XQOHVV�WKHUH�LV�UHDVRQDEOH�VXVSLFLRQ�WKDW�DQQRXQFLQJ�ZRXOG�EH�
GDQJHURXV�RU�ZRXOG�LQKLELW�WKH�LQYHVWLJDWLRQ��

E��9LRODWLRQV�RI�WKH�NQRFN�DQG�DQQRXQFH�UXOH�DUH�DQ�H[FHSWLRQ�WR�WKH�H[FOXVLRQDU\�UXOH��
6R�ZKLOH�YLRODWLQJ�WKH�NQRFN�DQG�DQQRXQFH�UXOH�ZLOO�QRW�QHFHVVDULO\�UHVXOW�LQ�WKH�
VXSSUHVVLRQ�RI�HYLGHQFH��WKH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH�NQRFN�DQG�DQQRXQFH�
UXOH�GRHV�IRUP�SDUW�RI�D�MXGJH
V�LQTXLU\�LQWR�WKH�UHDVRQDEOHQHVV�RI�D�VHDUFK�XQGHU�WKH�
)RXUWK�$PHQGPHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�ZDUUDQW�UHTXLUHPHQWV�XQGHU�WKH�)RXUWK�$PHQGPHQW��:H�
OHDUQHG�WKDW�LQ�RUGHU�IRU�D�VHDUFK�ZDUUDQW�WR�EH�FRQVWLWXWLRQDO��LW�PXVW�EH�EDVHG�RQ�SUREDEOH�FDXVH�DQG�LW�
PXVW�SDUWLFXODUO\�GHVFULEH�WKH�SODFH�WR�EH�VHDUFKHG�DQG�WKH�LWHPV�WR�EH�VHL]HG��:H�OHDUQHG�WKDW�HYHQ�LI�D�
ZDUUDQW�ODFNV�RQH�RI�WKHVH�WZR�FRUH�UHTXLUHPHQWV��LW�FDQ�VWLOO�EH�VDYHG�E\�DQ�RIILFHU¶V�JRRG�IDLWK�UHOLDQFH��
VXEMHFW�WR�IRXU�H[FHSWLRQV��

�
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6R�IDU��ZH�KDYH�OHDUQHG�WKDW�D�VHDUFK�RU�VHL]XUH�IDOOV�ZLWKLQ�WKH�SURWHFWLRQ�RI�WKH�)RXUWK�
$PHQGPHQW�ZKHQ�WKHUH�KDV�EHHQ�JRYHUQPHQWDO�FRQGXFW�WKDW�KDV�YLRODWHG�DQ�LQGLYLGXDO¶V�UHDVRQDEOH�
H[SHFWDWLRQ�RI�SULYDF\��

:H�OHDUQHG�WKDW�ZKHQ�D�VHDUFK�RU�VHL]XUH�LV�EDVHG�RQ�D�ZDUUDQW��WKH�ZDUUDQW�PXVW�EH�YDOLG�DQG�EH�
H[HFXWHG�SURSHUO\��+RZHYHU��VHDUFKHV�DQG�VHL]XUHV�FDQ�EH�GRQH�ZLWKRXW�D�ZDUUDQW�DQG�VWLOO�EH�
FRQVWLWXWLRQDO��

7KHUH�DUH�HLJKW�H[FHSWLRQV�WR�WKH�ZDUUDQW�UHTXLUHPHQW��

���6HDUFK�LV�LQFLGHQW�WR�D�ODZIXO�DUUHVW�
���7KH�DXWRPRELOH�H[FHSWLRQ�
���&RQVHQW�
���7KH�SODLQ�YLHZ�GRFWULQH��
���([LJHQW�FLUFXPVWDQFHV�±�HYDQHVFHQW�HYLGHQFH��KRW�SXUVXLW��	�HPHUJHQF\�DLG�
���6SHFLDO�QHHGV�
���,QYHQWRU\�VHDUFKHV�
���7HUU\�6WRS�DQG�)ULVN��

$��6HDUFK�,QFLGHQW�WR�D�/DZIXO�$UUHVW�

���$IWHU�WKHUH�KDV�EHHQ�DQ�DUUHVW��WKH�SROLFH�PD\�FRQGXFW�D�ZDUUDQWOHVV�VHDUFK�RI�WKH�DUUHVWHH�
ZLWKRXW�YLRODWLQJ�WKH�)RXUWK�$PHQGPHQW��

���)RU�WKLV�H[FHSWLRQ�WR�DSSO\��WKH�DUUHVW�PXVW�EH�ODZIXO��

D��,I�WKH�DUUHVW�LV�XQODZIXO��WKHQ�WKH�VHDUFK�ZLOO�EH�XQODZIXO��

���7KH�VHDUFK�PXVW�EH�FRQWHPSRUDQHRXV�LQ�WLPH�DQG�SODFH�ZLWK�WKH�DUUHVW��

D��6R��IRU�LQVWDQFH��LI�WKH�GHIHQGDQW�LV�DUUHVWHG�LQ�RQH�FLW\�DQG�WKH�SROLFH�ODWHU�VHDUFK�
KLP�LQ�DQRWKHU�FLW\��WKLV�ZLOO�QRW�EH�D�YDOLG�VHDUFK�LQFLGHQW�WR�DUUHVW��

���3ROLFH�DUH�SHUPLWWHG�WR�VHDUFK�21/<�WKH�DUHDV�LQ�ZKLFK�WKH�DUUHVWHH�FRXOG�UHDFK�HLWKHU�WR�
SURFXUH�D�ZHDSRQ�RU�WR�GHVWUR\�HYLGHQFH��

D��,QFOXGHV�WKH�ERG\��FORWKLQJ��DQG�DQ\�FRQWDLQHUV�ZLWKLQ�WKH�DUUHVWHH¶V�LPPHGLDWH�
FRQWURO��

E��1RWH�WKDW�SROLFH�PD\�QRW�VHDUFK�GLJLWDO�GDWD�RQ�WKH�FHOO�SKRQH�RI�DQ�DUUHVWHH�ZLWKRXW�
D�ZDUUDQW��7KH\�FRXOG��KRZHYHU��H[DPLQH�D�FHOO�SKRQH¶V�SK\VLFDO�FKDUDFWHULVWLFV�WR�
PDNH�VXUH�WKDW�LW�FDQQRW�EH�XVHG�LQ�DQ\�ZD\�DV�D�ZHDSRQ��

���:KHQ�WKH�GULYHU�RI�DQ�DXWRPRELOH�LV�DUUHVWHG�

D��2QFH�WKLV�RFFXUV��WKH�SROLFH�PD\�FRQGXFW�D�VHDUFK�RI�WKH�SDVVHQJHU�FRPSDUWPHQW�RI�
WKH�YHKLFOH��LQFOXGLQJ�DQ\�FORVHG�FRQWDLQHUV�WKHUHLQ��21/<�,)�WKH�DUUHVWHH�LV�
XQVHFXUHG�DQG�VWLOO�PD\�JDLQ�DFFHVV�WR�WKH�LQWHULRU�RI�WKH�YHKLFOH��25�LI�WKH�SROLFH�KDYH�
UHDVRQ�WR�EHOLHYH�WKH�YHKLFOH�PD\�FRQWDLQ�HYLGHQFH�UHODWLQJ�WR�WKH�RIIHQVH�IRU�ZKLFK�
WKH�SHUVRQ�LV�DUUHVWHG��
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([DPSOH�±�2IILFHU�0F&ODQH�SXOOV�RYHU�6LPRQ�*UXEHU�IRU�VSHHGLQJ��ILQGV�RXW�KH�KDV�D�
VXVSHQGHG�OLFHQVH��DQG�DUUHVWV�KLP�IRU�GULYLQJ�ZLWK�D�VXVSHQGHG�OLFHQVH��0F&ODQH�
KDQGFXIIV�6LPRQ�DQG�SXWV�KLP�LQ�WKH�EDFN�KLV�VTXDG�FDU��0F&ODQH�WKHQ�VHDUFKHV�WKH�
SDVVHQJHU�FDELQ�RI�6LPRQ¶V�FDU��ZKHUH�KH�ILQGV�D�JROG�EDU�XQGHU�WKH�VHDW��ZKLFK�
0F&ODQH�NQRZV�ZDV�UHFHQWO\�VWROHQ�IURP�WKH�IHGHUDO�UHVHUYH�EDQN��$UH�0F&ODQH¶V�
DFWLRQV�ODZIXO"�

Æ�,Q�WKLV�FDVH��2IILFHU�0F&ODQH¶V�DFWLRQV�DUH�QRW�ODZIXO��DQG�WKH�JROG�EDU�FDQ�
EH�H[FOXGHG�IURP�6LPRQ¶V�WULDO��7KH�SROLFH�PD\�QRW�FRQGXFW�D�VHDUFK�RI�DQ�
DXWRPRELOH¶V�SDVVHQJHU�FDELQ�LQFLGHQW�WR�DQ�DUUHVW�XQOHVV�WKH�DUUHVWHH�KDV�DFFHVV�
WR�WKH�SDVVHQJHU�FRPSDUWPHQW�GXULQJ�WKH�VHDUFK��25�WKH�SROLFH�UHDVRQDEO\�
EHOLHYH�WKDW�WKH�SDVVHQJHU�FRPSDUWPHQW�PD\�FRQWDLQ�HYLGHQFH�RI�WKH�RIIHQVH�IRU�
ZKLFK�WKH�DUUHVW�ZDV�PDGH��,Q�RXU�H[DPSOH��QHLWKHU�FRQGLWLRQ�LV�VDWLVILHG��6LPRQ�
GLG�QRW�KDYH�DFFHVV�WR�WKH�SDVVHQJHU�FDELQ�EHFDXVH�KH�ZDV�VHFXUHG�LQ�WKH�EDFN�RI�
WKH�VTXDG�FDU��,Q�DGGLWLRQ��WKH�DUUHVW�ZDV�IRU�GULYLQJ�RQ�D�VXVSHQGHG�OLFHQVH��
0F&ODQH�FRXOG�KDYH�QR�UHDVRQ�WR�EHOLHYH�WKDW�WKHUH�ZRXOG�EH�DQ\�HYLGHQFH�
UHODWHG�WR�WKDW�FULPH�LQ�WKH�FDU��7KHUHIRUH��WKH�ZDUUDQWOHVV�VHDUFK�RI�6LPRQ¶V�FDU�
ZDV�LQ�YLRODWLRQ�RI�KLV�)RXUWK�$PHQGPHQW�ULJKWV��DQG�WKH�JROG�EDU�ZLOO�EH�
H[FOXGHG�IURP�KLV�WULDO��

Ź�,Q�WKLV�FKDSWHU��ZH�OHDUQHG�WKDW�ZDUUDQWOHVV�VHDUFKHV�DUH�XQFRQVWLWXWLRQDO��XQOHVV�WKH\�ILW�LQWR�
RQH�RI�WKH�HLJKW�UHFRJQL]HG�H[FHSWLRQV�WR�WKH�ZDUUDQW�UHTXLUHPHQW��:H�GLVFXVVHG�WKH�ILUVW�VXFK�H[FHSWLRQ�
WR�WKH�ZDUUDQW�UHTXLUHPHQW��WKH�VHDUFK�LQFLGHQW�WR�DUUHVW�H[FHSWLRQ��:H�OHDUQHG�WKDW��XQGHU�WKLV�H[FHSWLRQ��
ZKHQ�SROLFH�KDYH�ODZIXOO\�PDGH�DQ�DUUHVW��WKH\�PD\�FRQGXFW�D�ZDUUDQWOHVV�VHDUFK�RI�WKH�DUUHVWHH��7KH�
VHDUFK�PXVW�EH�FRQWHPSRUDQHRXV�LQ�WLPH�DQG�SODFH�ZLWK�WKH�DUUHVW��:H�DOVR�OHDUQHG�WKDW�ZKHQ�WKH�GULYHU�
RI�DQ�DXWRPRELOH�LV�DUUHVWHG��WKH�SROLFH�PD\�VHDUFK�WKH�SDVVHQJHU�FDELQ�RI�WKH�YHKLFOH��LQFOXGLQJ�DQ\�
FORVHG�FRQWDLQHUV�WKHUHLQ��LI�WKH�DUUHVWHH�LV�XQVHFXUHG�DQG�VWLOO�PD\�JDLQ�DFFHVV�WR�WKH�LQWHULRU�RI�WKH�
YHKLFOH��RU�LI�WKH�SROLFH�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�WKH�YHKLFOH�PD\�FRQWDLQ�HYLGHQFH�UHODWLQJ�WR�WKH�
RIIHQVH�IRU�ZKLFK�WKH�SHUVRQ�LV�DUUHVWHG��

�

&+$37(5����$87202%,/(�(;&(37,21�

$��7KH�$XWRPRELOH�([FHSWLRQ�

���$SSOLHV�ZKHQ�WKHUH�KDV�QRW�EHHQ�DQ�DUUHVW��EXW�WKH�SROLFH�ZDQW�WR�VHDUFK�D�YHKLFOH��

���,Q�JHQHUDO��WKH�SROLFH�PD\�VHDUFK�D�YHKLFOH�DV�ORQJ�DV�WKH\�KDYH�SUREDEOH�FDXVH�WR�EHOLHYH�
WKDW�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH�ZLOO�EH�IRXQG�LQ�WKH�YHKLFOH��

D��,I�SUREDEOH�FDXVH�H[LVWV��SROLFH�FDQ�VHDUFK�WKH�HQWLUH�YHKLFOH��ZKLFK�LQFOXGHV�WKH�
SDVVHQJHU�FRPSDUWPHQW�DQG�WKH�WUXQN��

E��,Q�DGGLWLRQ��WKH�SROLFH�FDQ�VHDUFK�DQ\�FRQWDLQHU�ZLWKLQ�WKH�YHKLFOH�ZKLFK�FRXOG�
UHDVRQDEO\�FRQWDLQ�WKH�LWHP�IRU�ZKLFK�WKHUH�ZDV�SUREDEOH�FDXVH��

([DPSOH�±�$�SROLFH�RIILFHU�KDV�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�WKH�GHIHQGDQW¶V�
YDQ�LV�EHLQJ�XVHG�WR�WUDQVSRUW�D�VWROHQ�ELF\FOH��7KH�RIILFHU�VHDUFKHV�WKH�YDQ�DQG�
FRPHV�DFURVV�D�SXUVH��7KH�RIILFHU�JRHV�WKURXJK�WKH�SXUVH�DQG�ILQGV�FRFDLQH��:LOO�
WKH�GHIHQGDQW�EH�DEOH�WR�H[FOXGH�WKH�GUXJV�DW�KLV�WULDO"�
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Æ�,Q�WKLV�FDVH��\HV��WKH�GUXJV�ZLOO�EH�H[FOXGHG�EHFDXVH�D�SXUVH�LV�WRR�VPDOO�
WR�UHDVRQDEOH�FRQWDLQ�D�ELF\FOH��7KHUHIRUH��WKH�VHDUFK�RI�WKH�SXUVH�ZDV�
XQODZIXO��DQG�DQ\�HYLGHQFH�FROOHFWHG�IURP�WKH�SXUVH�LV�LQDGPLVVLEOH��

([DPSOH�±�%RQQLH�DQG�&O\GH�DUH�GULYLQJ�LQ�&O\GH¶�FDU��&O\GH�LV�SXOOHG�RYHU�E\�
2IILFHU�7KRPDV�IRU�VSHHGLQJ��:KHQ�7KRPDV�DSSURDFKHV��KH�VHHV�D�EDJ�RI�FUDFN�
KDQJLQJ�RXW�RI�&O\GH¶V�SRFNHW��7KRPDV�DUUHVWV�&O\GH�IRU�SRVVHVVLRQ��7KRPDV�
WKHQ�RUGHUV�%RQQLH�RXW�RI�WKH�FDU�DQG�VHDUFKHV�WKH�SDVVHQJHU�FDELQ��+H�ILQGV�D�
SXUVH�ZKLFK�%RQQLH�VD\V�LV�KHUV��7KRPDV�SURFHHGV�WR�VHDUFK�KHU�SXUVH��ZKHUH�KH�
ILQGV�PRUH�FUDFN��$W�%RQQLH¶V�WULDO��ZLOO�WKH�FUDFN�IRXQG�LQ�KHU�SXUVH�EH�
DGPLVVLEOH"�

Æ�<HV��LW�ZLOO�EH�DGPLVVLEOH��3ROLFH�PD\�VHDUFK�DQ�HQWLUH�YHKLFOH�ZKHQ�
WKH\�KDYH�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH�
ZLOO�EH�IRXQG�LQ�WKH�YHKLFOH��,Q�DGGLWLRQ��WKH�SROLFH�FDQ�VHDUFK�DQ\�
FRQWDLQHU�ZLWKLQ�WKH�YHKLFOH�ZKLFK�FRXOG�UHDVRQDEO\�FRQWDLQ�WKH�LWHP�IRU�
ZKLFK�WKHUH�ZDV�SUREDEOH�FDXVH��,Q�RXU�H[DPSOH��RQFH�2IILFHU�7KRPDV�
ZDONHG�XS�WR�WKH�GULYHU¶V�VLGH�RI�WKH�FDU�DQG�VSRWWHG�WKH�FUDFN�LQ�&O\GH¶V�
SRFNHW��WKDW�JDYH�KLP�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�WKHUH�PD\�EH�PRUH�
FRQWUDEDQG�LQ�WKH�FDU��$V�D�UHVXOW��7KRPDV�ZDV�DOORZHG�WR�VHDUFK�WKH�HQWLUH�
FDU��ZKLFK�LQFOXGHG�DQ\�FRQWDLQHUV��UHJDUGOHVV�RI�ZKR�RZQHG�WKHP��ZKLFK�
FRXOG�UHDVRQDEO\�FRQWDLQ�PRUH�FUDFN��7KHUHIRUH��WKH�FUDFN�IRXQG�LQ�
%RQQLH¶V�SXUVH�ZLOO�EH�DGPLVVLEOH�DJDLQVW�KHU��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�DXWRPRELOH�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��:H�OHDUQHG�
WKDW�SROLFH�PD\�VHDUFK�DQ�HQWLUH�YHKLFOH��LQFOXGLQJ�WKH�SDVVHQJHU�FDELQ�DQG�WUXQN��LI�WKH\�KDYH�SUREDEOH�
FDXVH�WR�EHOLHYH�WKDW�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH�ZLOO�EH�IRXQG�LQ�WKH�YHKLFOH��,Q�DGGLWLRQ��WKH�
SROLFH�FDQ�VHDUFK�DQ\�FRQWDLQHU�ZLWKLQ�WKH�YHKLFOH�ZKLFK�FRXOG�UHDVRQDEO\�FRQWDLQ�WKH�LWHP�IRU�ZKLFK�
WKHUH�ZDV�SUREDEOH�FDXVH��

�

&+$37(5�����&216(17�

$��&RQVHQW�±�D�ZDUUDQWOHVV�VHDUFK�ZLOO�EH�YDOLG�LI�WKH�SROLFH�KDYH�YDOLG�FRQVHQW�WR�FRQGXFW�WKH�
VHDUFK��

���)RU�FRQVHQW�WR�EH�YDOLG��LW�PXVW�EH�PDGH�YROXQWDULO\��

D��3ROLFH�RIILFHUV�KDYH�QR�REOLJDWLRQ�WR�WHOO�VRPHRQH�WKDW�WKH\�KDYH�WKH�ULJKW�WR�UHIXVH�D�
VHDUFK��,I�SROLFH�DVN�WR�FRQGXFW�D�VHDUFK��DQG�VD\�QRWKLQJ�PRUH��DQG�WKH�LQGLYLGXDO�WKHQ�
JLYHV�SHUPLVVLRQ��WKH�FRQVHQW�ZLOO�EH�FRQVLGHUHG�YROXQWDU\��

���3ROLFH�PXVW�VWD\�ZLWKLQ�WKH�VFRSH�RI�WKH�FRQVHQW�IRU�LW�WR�EH�YDOLG��

D��7KLV�PHDQV�WKDW�WKH�SROLFH�PD\�VHDUFK�RQO\�WKRVH�DUHDV�ZKLFK�D�UHDVRQDEOH�RIILFHU�
XQGHU�WKH�FLUFXPVWDQFHV�ZRXOG�EHOLHYH�WKH\�KDYH�SHUPLVVLRQ�WR�VHDUFK��

���3ROLFH�PXVW�REWDLQ�WKH�FRQVHQW�WR�VHDUFK�IURP�VRPHRQH�ZKR�KDV�DXWKRULW\�WR�JUDQW�LW��

D��7KHUH�LV�DQ�H[FHSWLRQ�±�DSSDUHQW�DXWKRULW\��
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L��,I�WKH�RIILFHU�UHDVRQDEO\�EHOLHYHV�WKDW�WKH�FRQVHQWLQJ�SDUW\�KDV�DFWXDO�DXWKRULW\�
WR�FRQVHQW�WR�D�VHDUFK��EXW�WKH�FRQVHQWLQJ�SDUW\�GRHV�QRW�LQ�IDFW�KDYH�VXFK�
DXWKRULW\��WKHQ�DSSDUHQW�DXWKRULW\�H[LVWV��DQG�WKH�FRQVHQW�ZLOO�EH�YDOLG�XQGHU�WKH�
)RXUWK�$PHQGPHQW��

([DPSOH�±�3ROLFH�RIILFHU�DUULYHV�DW�D�KRXVH�DQG�DVNV�JLUOIULHQG�LI�KH�FDQ�VHDUFK�LW��
*LUOIULHQG�WHOOV�WKH�RIILFHU�WKDW�WKH�KRXVH�EHORQJV�WR�KHU�DQG�KHU�ER\IULHQG��WKDW�VKH�KDV�
D�NH\��DQG�WKDW�VKH�NHHSV�EHORQJLQJV�WKHUH��8QNQRZQ�WR�WKH�RIILFHU��WKH�KRXVH�LV�QRW�
KHU�KRXVH��EXW�UDWKHU��KHU�ER\IULHQG¶V��*LUOIULHQG�FRQVHQWV�WR�WKH�VHDUFK��DQG�WKH�RIILFHU�
ILQGV�LOOHJDO�H[SORVLYHV�EHORQJLQJ�WR�ER\IULHQG��$W�ER\IULHQG¶V�WULDO��WKH�SURVHFXWLRQ�
VHHNV�WR�DGPLW�WKH�H[SORVLYHV��

Æ�,Q�WKLV�FDVH��WKH�H[SORVLYHV�ZLOO�EH�DGPLVVLEOH��7KH�RIILFHU�ZDV�MXVWLILHG�LQ�
UHDVRQDEO\�EHOLHYLQJ�WKDW�JLUOIULHQG�KDG�DFWXDO�DXWKRULW\�WR�FRQVHQW�WR�WKH�VHDUFK��
HYHQ�WKRXJK�VKH�GLG�QRW��7KHUHIRUH��DSSDUHQW�DXWKRULW\�H[LVWV��WKH�FRQVHQW�ZLOO�EH�
YDOLG��DQG�WKH�H[SORVLYHV�DUH�DGPLVVLEOH�DJDLQVW�ER\IULHQG�DW�WULDO��

���7KLUG�SDUW\�FRQVHQW�WR�VHDUFK�VKDUHG�SURSHUW\�

D��:KHQ�DGXOWV�VKDUH�D�UHVLGHQFH��$1<�UHVLGHQW�FDQ�FRQVHQW�WR�D�VHDUFK�RI�WKH�
FRPPRQ�DUHDV�ZLWKLQ�WKH�UHVLGHQFH��

E��+RZHYHU��LI�PRUH�WKDQ�RQH�FR�WHQDQW�LV�SUHVHQW��DQG�RQH�FRQVHQWV�WR�WKH�VHDUFK�DQG�
WKH�RWKHU�GRHV�QRW��WKHQ�WKH�RQH�ZKR�GRHV�QRW�FRQVHQW�FRQWUROV��

L��%XW�QRWH�WKDW��LQ�WKLV�W\SH�RI�VLWXDWLRQ��LI�WKH�REMHFWLQJ�FR�WHQDQW�LV�WKHUHDIWHU�
UHPRYHG�IURP�WKH�VLWXDWLRQ��IRU�LQVWDQFH�EHFDXVH�RI�JHWWLQJ�ODZIXOO\�DUUHVWHG��WKH�
SROLFH�PD\�7+(1�UHO\�RQ�DQ\�UHPDLQLQJ�FR�WHQDQWV�WR�REWDLQ�YDOLG�FRQVHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�FRQVHQW�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��:H�OHDUQHG�WKDW�
D�VHDUFK�WKDW�LV�GRQH�ZLWKRXW�D�ZDUUDQW�ZLOO�EH�YDOLG�LI�WKH�SROLFH�KDYH�YDOLG�FRQVHQW�WR�FRQGXFW�WKH�
VHDUFK��:H�OHDUQHG�WKDW�IRU�FRQVHQW�WR�EH�YDOLG��LW�PXVW�EH�PDGH�YROXQWDULO\��SROLFH�PXVW�VWD\�ZLWKLQ�WKH�
VFRSH�RI�WKH�FRQVHQW��DQG�SROLFH�PXVW�REWDLQ�FRQVHQW�IURP�VRPHRQH�ZKR�KDV�DXWKRULW\�WR�JUDQW�LW��
/DVWO\��ZH�OHDUQHG�WKDW��LQ�JHQHUDO��ZKHQ�DGXOWV�VKDUH�D�UHVLGHQFH��DQ\�FR�WHQDQW�FDQ�FRQVHQW�WR�D�VHDUFK�
RI�WKH�FRPPRQ�DUHDV�ZLWKLQ�WKH�UHVLGHQFH��EXW�LI�PRUH�WKDQ�RQH�FR�WHQDQW�LV�SUHVHQW��DQG�RQH�FRQVHQWV�
DQG�WKH�RWKHU�GRHV�QRW��WKHQ�WKH�RQH�ZKR�GRHV�QRW�FRQVHQW�FRQWUROV��

�

&+$37(5�����3/$,1�9,(:�(;&(37,21�

$��7KH�SODLQ�YLHZ�H[FHSWLRQ�

���3ROLFH�PD\�PDNH�D�ZDUUDQWOHVV�VHL]XUH�RI�DQ�LWHP�LQ�SODLQ�YLHZ�DV�ORQJ�DV��

D��7KH�RIILFHU�LV�ODZIXOO\�SUHVHQW�DW�WKH�ORFDWLRQ�ZKHUH�KH�RU�VKH�YLHZV�WKH�LWHP��

E��7KH�RIILFHU�KDV�D�ODZIXO�ULJKW�RI�DFFHVV�WR�WKH�LWHP��

F��,W�LV�LPPHGLDWHO\�DSSDUHQW�WKDW�WKH�LWHP�LV�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH��

([DPSOH�±�$�SROLFH�RIILFHU�FKDVHV�D�VXVSHFWHG�IHORQ�LQWR�D�UHVLGHQFH��2QFH�LQVLGH��WKH�
RIILFHU�HQWHUV�WKH�EHGURRP�DQG�RSHQV�WKH�FORVHW�WR�VHH�LI�WKH�VXVSHFW�LV�KLGLQJ�LQVLGH��7KH�
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VXVSHFW�LV�QRW�WKHUH��EXW�WKH�SROLFH�RIILFHU�QRWLFHV�D�EULHIFDVH��7KH�RIILFHU�RSHQV�LW�XS�DQG�
ILQGV�D�EDJ�RI�SLOOV�ODEHOHG�³HFVWDV\´��7KH�RIILFHU�VHL]HV�WKH�EDJ�RI�SLOOV��

Æ�,Q�WKLV�FDVH��WKH�VHL]XUH�RI�WKH�SLOOV�ZLOO�EH�LQYDOLG�XQGHU�WKH�SODLQ�YLHZ�H[FHSWLRQ�WR�
WKH�ZDUUDQW�UHTXLUHPHQW�EHFDXVH�WKH�VHFRQG�HOHPHQW�KDV�QRW�EHHQ�PHW��$OWKRXJK�WKH�
ILUVW�HOHPHQW�ZDV�PHW��WKH�RIILFHU�ZDV�ODZIXOO\�SUHVHQW�LQ�WKH�EHGURRP�DQG�WKH�FORVHW��
DQG�WKH�WKLUG�HOHPHQW�ZDV�PHW��LW¶V�FOHDU�WKDW�ZKDW�ZDV�VHL]HG�ZDV�FRQWUDEDQG��WKH�
RIILFHU�GLG�127�KDYH�D�ODZIXO�ULJKW�WR�VHDUFK�WKH�EULHIFDVH��EHFDXVH�WKH�VXVSHFWHG�
IHORQ�FRXOG�QRW�EH�LQVLGH�RI�LW��7KHUHIRUH��WKH�VHL]XUH�RI�WKH�SLOOV�ZLOO�EH�IRXQG�WR�EH�
XQFRQVWLWXWLRQDO��

([DPSOH�±�)%,�DJHQWV�KDYH�D�YDOLG�ZDUUDQW�IRU�WKH�DUUHVW�RI�%HQHGLFW�$UQROG�IRU�WUHDVRQ�DQG�
IRU�WKH�VHDUFK�RI�KLV�UHVLGHQFH��7KH\�JR�WR�KLV�KRPH��DUUHVW�KLP��DQG�ILQG�DQG�VHL]H�SDSHUV�
WKDW�FRQWDLQ�HYLGHQFH�RI�WUHDVRQ��:KLOH�WKHUH��WKH�DJHQWV�DOVR�VHL]H�D�ZKLWH�VWDWXWH�RI�D�VKLS�
WKDW�LV�GLVSOD\HG�RQ�D�ERRNVKHOI��7KH�VWDWXWH�ORRNV�VXVSLFLRXV�IRU�QR�SDUWLFXODU�UHDVRQ��DQG�
WKH\�ILJXUH�WKH\¶OO�WDNH�LW�WR�H[DPLQH�DQG�VHH�LI�WKHUH¶V�DQ\WKLQJ�FULPLQDO�DERXW�LW��$W�WKH�)%,�
ODE��LW¶V�GLVFRYHUHG�WKDW�WKH�VWDWXWH�LV�PDNH�RXW�RI�FRFDLQH��:KHQ�$UQROG�LV�FKDUJHG�ZLWK�
FRFDLQH�SRVVHVVLRQ��KH�REMHFWV�WR�WKH�DGPLVVLRQ�LQWR�HYLGHQFH�RI�WKH�VWDWXWH��:LOO�$UQROG¶V�
REMHFWLRQ�EH�VXVWDLQHG"�

Æ�<HV��WKH�REMHFWLRQ�ZLOO�EH�VXVWDLQHG��DQG�WKH�VWDWXWH�ZLOO�EH�LQDGPLVVLEOH��3ROLFH�
PD\�PDNH�D�ZDUUDQWOHVV�VHL]XUH�RI�DQ�LWHP�LQ�SODLQ�YLHZ�DV�ORQJ�DV�WKH�RIILFHU�LV�
ODZIXOO\�SUHVHQW�DW�WKH�ORFDWLRQ�ZKHUH�WKH�LWHP�LV�VHHQ��WKH�RIILFHU�KDV�D�ODZIXO�ULJKW�RI�
DFFHVV�WR�WKH�LWHP��DQG�LW�LV�LPPHGLDWHO\�DSSDUHQW�WKDW�WKH�LWHP�LV�FRQWUDEDQG�RU�
HYLGHQFH�RI�D�FULPH��,Q�RXU�H[DPSOH��WKH�WKLUG�HOHPHQW�LV�QRW�VDWLVILHG��,Q�RUGHU�IRU�LW�WR�
EH�LPPHGLDWHO\�DSSDUHQW�WKDW�DQ�LWHP�LV�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH��WKH�SROLFH�
PXVW�KDYH�SUREDEOH�FDXVH��6LQFH�WKH�)%,�DJHQWV�DFWHG�RQ�D�KXQFK�LQ�UHJDUGV�WR�WKH�
VWDWXWH�RI�WKH�VKLS��SUREDEOH�FDXVH�ZDV�ODFNLQJ��7KHUHIRUH��WKH�SODLQ�YLHZ�H[FHSWLRQ�WR�
WKH�ZDUUDQW�GRHV�QRW�DSSO\��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�SODLQ�YLHZ�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��:H�OHDUQHG�
WKDW�SROLFH�PD\�PDNH�D�ZDUUDQWOHVV�VHL]XUH�RI�DQ�LWHP�LQ�SODLQ�YLHZ�DV�ORQJ�DV�WKH�RIILFHU�LV�ODZIXOO\�
SUHVHQW�DW�WKH�ORFDWLRQ�ZKHUH�KH�RU�VKH�YLHZV�WKH�LWHP��WKH�RIILFHU�KDV�D�ODZIXO�ULJKW�RI�DFFHVV�WR�WKH�LWHP��
DQG�LW�LV�LPPHGLDWHO\�DSSDUHQW�WKDW�WKH�LWHP�LV�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH��

�

&+$37(5�����,19(1725<�6($5&+(6�

$��,QYHQWRU\�6HDUFKHV�

���8VXDOO\�RFFXU�ZKHQ�VRPHRQH�KDV�EHHQ�WDNHQ�LQWR�FXVWRG\�E\�SROLFH��DQG�ZKHQ�D�YHKLFOH�
KDV�EHHQ�LPSRXQGHG��

���,Q�WKHVH�VLWXDWLRQV��WKH�SROLFH�FDQ�PDNH�DQ�LQYHQWRU\�VHDUFK�RI�WKH�DUUHVWHH¶V�EHORQJLQJV�RU�
WKH�YHKLFOH�ZLWKRXW�D�ZDUUDQW��ZLWKRXW�SUREDEOH�FDXVH��DQG�ZLWKRXW�UHDVRQDEOH�VXVSLFLRQ��DV�
ORQJ�DV�LW¶V�GRQH�SXUVXDQW�WR�HVWDEOLVKHG�GHSDUWPHQW�SURFHGXUHV��

D��7KH�UDWLRQDOH�EHKLQG�WKLV�UXOH�LV�WKDW�LQYHQWRU\�VHDUFKHV�DUH�MXVWLILHG�WR�SURWHFW�WKH�
DUUHVWHH¶V�SURSHUW\��WR�SURWHFW�WKH�SROLFH�IURP�IUDXGXOHQW�FODLPV�RI�ORVW�RU�VWROHQ�
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SURSHUW\��DQG�WR�SURWHFW�WKH�SROLFH�IURP�SRWHQWLDOO\�GDQJHURXV�FRQWHQWV�WKDW�FRXOG�EH�
LQVLGH�WKH�LWHP�RU�YHKLFOH��

([DPSOH�±�)UHG�JHWV�SXOOHG�RYHU�DQG�DUUHVWHG�IRU�GUXQN�GULYLQJ��7KH�SROLFH�WRZ�KLV�FDU�WR�WKH�
LPSRXQG�ORW��7KH�SROLFH�KDYH�QR�UHDVRQ�WR�EHOLHYH�WKDW�WKHUH�LV�DQ\�FRQWUDEDQG�RU�HYLGHQFH�
RI�D�FULPH�LQ�)UHG¶V�FDU��EXW�QRQHWKHOHVV��WKH\�LQYHQWRU\�LWV�FRQWHQWV��DQG�ILQG�LOOHJDO�GUXJV�LQ�
WKH�WUXQN��

Æ�,Q�WKLV�FDVH��WKH�GUXJV�ZLOO�EH�DGPLVVLEOH�DJDLQVW�)UHG��EHFDXVH��DV�ZH�KDYH�OHDUQHG��
ZDUUDQWOHVV�VHL]XUHV�PDGH�GXULQJ�URXWLQH�LQYHQWRU\�VHDUFKHV�DUH�YDOLG�XQGHU�WKH�)RXUWK�
$PHQGPHQW��HYHQ�ZKHQ�SUREDEOH�FDXVH�LV�ODFNLQJ��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�LQYHQWRU\�VHDUFK�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��:H�
OHDUQHG�WKDW�SROLFH�FDQ�PDNH�DQ�LQYHQWRU\�VHDUFK�RI�DQ�DUUHVWHH¶V�EHORQJLQJV�RU�D�YHKLFOH��ZLWKRXW�D�
ZDUUDQW�DQG�ZLWKRXW�SUREDEOH�FDXVH��

�

&+$37(5�����(;,*(17�&,5&8067$1&(6�

$��([LJHQW�&LUFXPVWDQFHV�

���(YDQHVFHQW�(YLGHQFH�±�DQ\�HYLGHQFH�WKDW�PD\�GLVDSSHDU�TXLFNO\��EHIRUH�SROLFH�ZRXOG�EH�
DEOH�WR�JHW�D�ZDUUDQW��

D��:KHQ�SROLFH�KDYH�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�D�FULPH�KDV�EHHQ�FRPPLWWHG��WKDW�
HYLGHQFH�RI�WKH�FULPH�FDQ�EH�IRXQG�VRPHZKHUH��DQG�WKDW�DQ�LPPHGLDWH�VHDUFK�LV�
QHFHVVDU\�WR�SUHYHQW�ORVV�RU�GHVWUXFWLRQ�RI�WKH�HYLGHQFH��WKH�SROLFH�FDQ�FRQGXFW�D�
ZDUUDQWOHVV�VHDUFK�DQG�VHL]XUH��

([DPSOH�±�7KH�SROLFH�FDQ�VFUDSH�XQGHU�D�VXVSHFW¶V�ILQJHUQDLOV�ZLWKRXW�JHWWLQJ�D�
ZDUUDQW�EHFDXVH�WKH�GHIHQGDQW�FRXOG�ZDVK�KLV�KDQGV�ZLWKLQ�WKH�WLPH�LW�ZRXOG�WDNH�WR�
JHW�D�ZDUUDQW��

���+RW�3XUVXLW�±�SROLFH�DUH�DOORZHG�WR�HQWHU�DQ\RQH¶V�KRPH�WR�VHDUFK�IRU�D�IOHHLQJ�IHORQ��
$Q\�HYLGHQFH�WKH\�VHH�LQ�SODLQ�YLHZ�ZKLOH�VHDUFKLQJ�IRU�WKH�VXVSHFW�ZLOO�EH�DGPLVVLEOH��

([DPSOH�±�2IILFHU�-RKQQ\�8WDK�VHHV�%RGKL�UXQQLQJ�IURP�D�EDQN�ZLWK�D�EDJ�RI�FDVK�LQ�
RQH�KDQG�DQG�D�JXQ�LQ�WKH�RWKHU��8WDK�FKDVHV�DIWHU�%RGKL�DQG�IROORZV�KLP�LQWR�D�KRXVH��
2QFH�LQVLGH��%RGKL�LV�QRZKHUH�WR�EH�IRXQG��8WDK�JRHV�XSVWDLUV�DQG�RSHQV�D�FORVHW�
GRRU��ZKHUH�KH�ILQGV�PDULMXDQD�SODQWV��7KH�RZQHU�RI�WKH�KRXVH��$QJHOR��LV�
VXEVHTXHQWO\�FKDUJHG�ZLWK�SRVVHVVLRQ�RI�PDULMXDQD��DQG�WKH�SURVHFXWRU�VHHNV�WR�DGPLW�
WKH�SODQWV�DW�WULDO��

Æ�,Q�WKLV�FDVH��WKH�SODQWV�ZLOO�EH�DGPLVVLEOH�EDVHG�RQ�WKH�KRW�SXUVXLW�H[FHSWLRQ�
WR�WKH�ZDUUDQW�UHTXLUHPHQW��:KHQ�SROLFH�DUH�LQ�DFWLYH�SXUVXLW�RI�D�FULPLQDO�
VXVSHFW��WKH�KRW�SXUVXLW�H[FHSWLRQ�HQWLWOHV�WKHP�WR�PDNH�D�ZDUUDQWOHVV�HQWU\�LQWR�
D�KRPH�ZKHQ�WKHUH�LV�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�WKH�VXVSHFW�LV�LQVLGH�WKH�
KRPH��2QFH�LQVLGH��WKH�SROLFH�PD\�VHDUFK�DQ\�ORFDWLRQ�ZKHUH�WKH�VXVSHFW�RU�DQ\�
DFFRPSOLFHV�PD\�EH�KLGLQJ��$QG�LI�DQ\�HYLGHQFH�RI�D�FULPH�LV�GLVFRYHUHG�LQ�
SODLQ�YLHZ�DV�D�UHVXOW�RI�WKH�VHDUFK��LW�ZLOO�EH�DGPLVVLEOH�XQGHU�WKH�KRW�SXUVXLW�
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H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��7KHUHIRUH��HYHQ�WKRXJK�WKH�SROLFH�GLG�QRW�
KDYH�D�ZDUUDQW�WR�VHDUFK�$QJHOR¶V�KRXVH��WKH�PDULMXDQD�SODQWV�ZLOO�EH�DGPLVVLEOH�
DJDLQVW�KLP�XQGHU�WKH�KRW�SXUVXLW�H[FHSWLRQ��

���(PHUJHQF\�$LG�±�SROLFH�PD\�HQWHU�D�UHVLGHQFH�ZLWKRXW�D�ZDUUDQW�ZKHQ�WKHUH�LV�DQ�
REMHFWLYHO\�UHDVRQDEOH�EDVLV�WR�EHOLHYH�WKDW�D�SHUVRQ�LQVLGH�WKH�UHVLGHQFH�QHHGV�HPHUJHQF\�
DLG�WR�WUHDW�RU�SUHYHQW�LQMXU\��

([DPSOH�±��D�ZDUUDQW�ZRXOG�QRW�EH�UHTXLUHG�IRU�WKH�SROLFH�WR�EUHDN�GRZQ�D�GRRU�WR�
HQWHU�D�KRPH�ZLWK�VPRNH�FRPLQJ�RXW�RI�D�ZLQGRZ�RU�XQGHU�D�GRRU��RU�WR�HQWHU�D�KRPH�
ZKHUH�WKHUH�KDV�EHHQ�VRXQGV�RI�JXQILUH�LQVLGH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�H[LJHQW�FLUFXPVWDQFHV�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��
:H�OHDUQHG�WKDW�XQGHU�WKH�HYDQHVFHQW�HYLGHQFH�H[FHSWLRQ��SROLFH�PD\�FRQGXFW�D�ZDUUDQWOHVV�VHDUFK�
IRU�DQ\�HYLGHQFH�WKDW�PD\�GLVDSSHDU�TXLFNO\��8QGHU�WKH�KRW�SXUVXLW�H[FHSWLRQ��SROLFH�DUH�DOORZHG�WR�
PDNH�D�ZDUUDQWOHVV�HQWU\�RI�DQ\RQH¶V�KRPH�ZKHQ�VHDUFKLQJ�IRU�D�IOHHLQJ�IHORQ��$QG�XQGHU�WKH�
HPHUJHQF\�DLG�H[FHSWLRQ��SROLFH�PD\�HQWHU�D�UHVLGHQFH�ZLWKRXW�D�ZDUUDQW�ZKHQ�WKH\�UHDVRQDEO\�EHOLHYH�
WKDW�D�SHUVRQ�LQVLGH�WKH�UHVLGHQFH�QHHGV�HPHUJHQF\�DLG��

�
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$��7KH�VSHFLDO�QHHGV�GRFWULQH�±�JHQHUDOO\�IRU�SXUSRVHV�RWKHU�WKDQ�ODZ�HQIRUFHPHQW��OLNH�
DGPLQLVWUDWLYH�LQVSHFWLRQV�RU�GUXJ�VFUHHQLQJV��$QG�LW�XVXDOO\�DSSOLHV�WR�VHDUFKHV�E\�JRYHUQPHQWDO�
HPSOR\HHV�DQG�SXEOLF�VFKRRO�RIILFLDOV��

���'UXJ�WHVWLQJ�PD\�EH�GRQH�ZLWKRXW�D�ZDUUDQW�LQ�VHYHUDO�FRQWH[WV��

D��7KH�6XSUHPH�&RXUW�KDV�IRXQG�WKDW�SXEOLF�VFKRRO�FKLOGUHQ�HQJDJHG�LQ�H[WUDFXUULFXODU�
DFWLYLWLHV�FDQ�EH�UDQGRPO\�GUXJ�WHVWHG��

E��5DLOURDG�HPSOR\HHV�FDQ�EH�GUXJ�WHVWHG�IROORZLQJ�DQ�DFFLGHQW��

F��*RYHUQPHQW�FXVWRP�DJHQWV�UHVSRQVLEOH�IRU�VHL]LQJ�GUXJV�FDQ�EH�GUXJ�WHVWHG��

���3XEOLF�VFKRRO�RIILFLDOV�PD\�FRQGXFW�ZDUUDQWOHVV�VHDUFKHV�RI�VWXGHQWV�DQG�WKHLU�HIIHFWV��DV�
ORQJ�DV�WKH�VHDUFK�LV�UHDVRQDEOH�DQG�LV�QRW�H[FHVVLYHO\�LQWUXVLYH��LQ�OLJKW�RI�WKH�DJH�DQG�VH[�
RI�WKH�VWXGHQW�DQG�WKH�QDWXUH�RI�WKH�LQIUDFWLRQ��

���*RYHUQPHQW�HPSOR\HHV¶�GHVNV�DQG�ILOH�FDELQHWV�FDQ�EH�VHDUFKHG�ZLWKRXW�D�ZDUUDQW��DV�
ORQJ�DV�WKH�VHDUFK�LV�UHDVRQDEOH��

���*RYHUQPHQW�DJHQWV�DW�WKH�ERUGHU�PD\�FRQGXFW�ZDUUDQWOHVV�URXWLQH�VHDUFKHV�RI�SHUVRQV�
DQG�HIIHFWV��

D��1HLWKHU�FLWL]HQV�QRU�QRQ�FLWL]HQV�KDYH�DQ\�)RXUWK�$PHQGPHQW�ULJKWV�DW�WKH�ERUGHU�
ZLWK�UHVSHFW�WR�URXWLQH�VHDUFKHV��



� ��������������������������������������������������������������������������������������������������������Ϯϭ�
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���3DUROHHV�PD\�QRW�KDYH�)RXUWK�$PHQGPHQW�ULJKWV�LQ�UHJDUGV�WR�WKH�JRYHUQPHQW�VHDUFKLQJ�
ZLWKRXW�D�ZDUUDQW��DQG�ZLWKRXW�VXVSLFLRQ��D�SDUROHH�DQG�KLV�KRPH�LI�LW¶V�D�FRQGLWLRQ�RI�WKH�
SDUROH��

���3ULVRQ�LQPDWHV�GR�QRW�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�WKHLU�MDLO�FHOOV��3ULVRQ�
JXDUGV�PD\�IUHHO\�VHDUFK�SULVRQ�FHOOV�ZLWKRXW�SUREDEOH�FDXVH�RU�D�VHDUFK�ZDUUDQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�VSHFLDO�QHHGV�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��:H�
OHDUQHG�WKDW�WKHUH�DUH�VHYHUDO�GHSDUWPHQWV�RI�WKH�JRYHUQPHQW��RWKHU�WKDQ�ODZ�HQIRUFHPHQW��WKDW�KDYH�
VSHFLDO�QHHGV�ZKLFK�MXVWLI\�ZDUUDQWOHVV�VHDUFKHV��

�
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$��7HUU\�6WRSV�DQG�)ULVNV�

���2ULJLQDWH�IURP�WKH�FDVH�7HUU\�Y��2KLR��������

)DFWV�±�7KH�GHIHQGDQW�7HUU\�DQG�WZR�RWKHU�PHQ�ZHUH�REVHUYHG�E\�D�SROLFH�RIILFHU�LQ�
ZKDW�WKH�RIILFHU�EHOLHYHG�WR�EH�D�UREEHU\��7KH�RIILFHU�VWRSSHG�DQG�IULVNHG�WKH�WKUHH�
PHQ��DQG�IRXQG�ZHDSRQV�RQ�WZR�RI�WKHP��7HUU\�ZDV�FRQYLFWHG�RI�FDUU\LQJ�D�FRQFHDOHG�
ZHDSRQ�DQG�VHQWHQFHG�WR�WKUHH�\HDUV�LQ�MDLO��

+ROGLQJ�±�7KH�VHDUFK�XQGHUWDNHQ�E\�WKH�RIILFHU�ZDV�UHDVRQDEOH�XQGHU�WKH�)RXUWK�
$PHQGPHQW�DQG�WKDW�WKH�ZHDSRQV�VHL]HG�FRXOG�EH�LQWURGXFHG�LQWR�HYLGHQFH�DJDLQVW�
7HUU\��7KH�&RXUW�IRXQG�WKDW�WKH�)RXUWK�$PHQGPHQW�SURKLELWLRQ�RQ�XQUHDVRQDEOH�
VHDUFKHV�DQG�VHL]XUHV�LV�QRW�YLRODWHG�ZKHQ�D�SROLFH�RIILFHU�VWRSV�D�VXVSHFW�RQ�WKH�VWUHHW�
DQG�IULVNV�KLP�RU�KHU�ZLWKRXW�SUREDEOH�FDXVH��LI�WKH�SROLFH�RIILFHU�KDV�D�UHDVRQDEOH�
VXVSLFLRQ�WKDW�WKH�SHUVRQ�KDV�FRPPLWWHG��LV�FRPPLWWLQJ��RU�LV�DERXW�WR�FRPPLW�D�FULPH�
DQG�KDV�D�UHDVRQDEOH�EHOLHI�WKDW�WKH�SHUVRQ�PD\�EH�DUPHG�DQG�GDQJHURXV��7KH�&RXUW�
HPSKDVL]HG�WKDW�VXFK�D�VWRS�DQG�IULVN�LV�MXVWLILHG�E\�D�FRQFHUQ�IRU�SUHYHQWLQJ�FULPHV��
DQG�PRUH�LPSRUWDQWO\��IRU�RIILFHU�VDIHW\��

���5XOH�±�3ROLFH�PD\�VWRS�DQG�IULVN�VRPHRQH��ZLWKRXW�SUREDEOH�FDXVH��LI�WKH\�KDYH�D�
UHDVRQDEOH�VXVSLFLRQ�RI�FULPLQDO�DFWLYLW\�EDVHG�RQ�VSHFLILF�DQG�DUWLFXODEOH�IDFWV��ZKLFK�LV�
HQRXJK�IRU�WKH�VWRS��DQG�KDYH�UHDVRQDEOH�EHOLHI�WKDW�WKH�SHUVRQ�LV�DUPHG�DQG�GDQJHURXV��
ZKLFK�LV�HQRXJK�IRU�WKH�IULVN��

���7HUU\�6WRS���$�EULHI�GHWHQWLRQ�RI�DQ�LQGLYLGXDO�IRU�WKH�SXUSRVH�RI�LQYHVWLJDWLQJ�VXVSLFLRXV�
FRQGXFW��

D��$�7HUU\�VWRS�FDQ�WDNH�SODFH�DQ\ZKHUH�±�RQ�WKH�VWUHHW��DW�D�WUDLQ�VWDWLRQ��LQ�D�FDU��DQG�
RQ�D�EXV��

E��$�7HUU\�VWRS�DULVHV�ZKHQ�DQ�LQGLYLGXDO�KDV�EHHQ�VHL]HG�±�ZKHQ�D�UHDVRQDEOH�SHUVRQ�
ZRXOG�QRW�IHHO�IUHH�WR�OHDYH�RU�IHHO�IUHH�WR�GHFOLQH�DQ�RIILFHU¶V�UHTXHVW�WR�DQVZHU�
TXHVWLRQV��
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F��:KHQ�DQ�LQGLYLGXDO�LV�EHLQJ�SXUVXHG�E\�D�SROLFH�RIILFHU��WKDW�SHUVRQ�ZLOO�EH�GHHPHG�
WR�KDYH�EHHQ�VHL]HG�RQO\�LI�WKH�RIILFHU�SK\VLFDOO\�UHVWUDLQV�KLP��RU�LI�WKH�SHUVRQ�VXEPLWV�
WR�WKH�RIILFHUV¶�DXWKRULW\�E\�VWRSSLQJ��

L��7KLV�PHDQV�WKDW�LI�D�VXVSHFW�NHHSV�RQ�UXQQLQJ��LQVWHDG�RI�REH\LQJ�D�FRPPDQG�
WR�VWRS�E\�DQ�RIILFHU��WKHUH�LV�QR�VHL]XUH��DQG�WKHUHIRUH�QR�)RXUWK�$PHQGPHQW�
LVVXH��

���7HUU\�)ULVN�±�$�SDW�GRZQ�RI�WKH�LQGLYLGXDO�IRU�ZHDSRQV�ZKHQ�WKH�RIILFHU�UHDVRQDEO\�
EHOLHYHV�WKDW�WKH�VXVSHFW�LV�DUPHG��

D��,I�SUREDEOH�FDXVH�DULVHV�GXULQJ�DQ�LQYHVWLJDWRU\�VWRS�DQG�IULVN��WKH�VHL]XUH�FDQ�
EHFRPH�DQ�DUUHVW��LQ�ZKLFK�FDVH�WKH�RIILFHU�FRXOG�FRQGXFW�D�IXOO�VHDUFK�LQFLGHQW�WR�
DUUHVW��

���7UDIILF�6WRSV�

D��7HUU\�VWDQGDUG�KDV�EHHQ�H[WHQGHG�WR�WHPSRUDU\�GHWHQWLRQV�RI�SHUVRQV�LQ�YHKLFOHV�

E��,Q�D�WUDIILF�VWRS��ERWK�WKH�GULYHU�DQG�SDVVHQJHU�DUH�VHL]HG�IRU�)RXUWK�$PHQGPHQW�
SXUSRVHV��DQG�WKHUHIRUH�HLWKHU�FDQ�FKDOOHQJH�WKH�OHJDOLW\�RI�WKH�VWRS��

F��$Q�RIILFHU�PD\�RUGHU�ERWK�WKH�GULYHU�DQG�SDVVHQJHUV�RXW�RI�WKH�YHKLFOH��

G��7KH�&RXUW�KDV�IRXQG�WKDW�GRJ�VQLIIV�DW�WUDIILF�VWRSV�DUH�SHUPLVVLEOH�VR�ORQJ�DV�WKH�
VQLII�GRHV�QRW�SURORQJ�WKH�VWRS�XQUHDVRQDEO\��

H��:KHQ�FRQGXFWLQJ�D�SURSHU�WUDIILF�VWRS��LI�DQ�RIILFHU�UHDVRQDEO\�EHOLHYHV�WKDW�D�
VXVSHFW�LV�DUPHG�DQG�GDQJHURXV��WKH�RIILFHU�PD\�FRQGXFW�D�IULVN�RI�WKH�VXVSHFWHG�
SHUVRQ�$1'�PD\�VHDUFK�WKH�SDVVHQJHU�FDELQ�RI�WKH�YHKLFOH��OLPLWHG�WR�WKRVH�DUHDV�LQ�
ZKLFK�D�ZHDSRQ�PD\�EH�SODFHG��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�ODVW�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW��7HUU\�VWRSV�DQG�
IULVNV��:H�OHDUQHG�WKDW�IRU�D�VWRS�DQG�IULVN�WR�EH�YDOLG��SROLFH�PXVW�KDYH�UHDVRQDEOH�VXVSLFLRQ��EDVHG�RQ�
VSHFLILF�DQG�DUWLFXODEOH�IDFWV��WKDW�FULPLQDO�DFWLYLW\�LV�DIRRW��$1'�UHDVRQDEO\�EHOLHYH�WKDW�WKH�VXVSHFW�
PD\�EH�DUPHG�DQG�GDQJHURXV��

�
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$��:LUHWDSSLQJ��DQG�RWKHU�IRUPV�RI�HOHFWURQLF�VXUYHLOODQFH��FRQVWLWXWH�D�VHDUFK�XQGHU�WKH�)RXUWK�
$PHQGPHQW��

���$OO�ZLUHWDSSLQJ�DQG�HDYHVGURSSLQJ�UHTXLUHV�D�ZDUUDQW��

���)RU�D�ZLUHWDS�ZDUUDQW�WR�YDOLG��IRXU�HOHPHQWV�PXVW�EH�PHW��

D��7KHUH�PXVW�EH�SUREDEOH�FDXVH�WKDW�D�VSHFLILF�FULPH�KDV�EHHQ�FRPPLWWHG��

E��7KH�VXVSHFWHG�SHUVRQV�LQYROYHG�LQ�WKH�FRQYHUVDWLRQV�WKDW�ZLOO�EH�RYHUKHDUG�PXVW�EH�
QDPHG��
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F��7KH�ZDUUDQW�PXVW�GHVFULEH�ZLWK�SDUWLFXODULW\�WKH�FRQYHUVDWLRQV�WKDW�FDQ�EH�
RYHUKHDUG��

G��7KH�ZLUHWDS�PXVW�EH�IRU�D�OLPLWHG�WLPH�SHULRG��

%��(DYHVGURSSLQJ�

���8VXDOO\�EHFRPHV�DQ�LVVXH�ZKHQ�D�GHIHQGDQW�KDV�VSRNHQ�WR�VRPHRQH�XVLQJ�D�ZLUHWDS�RU�
VRPH�RWKHU�IRUP�RI�HOHFWURQLF�PRQLWRULQJ��

���7KHUH�LV�QR�ZDUUDQW�UHTXLUHPHQW�IRU�JDWKHULQJ�LQIRUPDWLRQ�IURP�VRPHRQH�XVLQJ�D�ZLUH��

���7KH�³XQUHOLDEOH�HDU´�GRFWULQH�±�:KHQ�D�GHIHQGDQW�VSHDNV�WR�VRPHRQH�ZKR�LV�ZHDULQJ�D�
ZLUH��WKH�GHIHQGDQW�ZLOO�KDYH�QR�)RXUWK�$PHQGPHQW�FODLP�EHFDXVH�LW�LV�KHOG�WKDW�HYHU\RQH�
DVVXPHV�WKH�ULVN�WKDW�RWKHU�SDUWLHV�ZLOO�QRW�NHHS�\RXU�FRQYHUVDWLRQV�SULYDWH��7KLV�LV�
FRPPRQO\�NQRZQ�DV�WKH�³XQUHOLDEOH�HDU´�GRFWULQH��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�ZLUHWDSSLQJ�DQG�HDYHVGURSSLQJ��:H�OHDUQHG�WKH�IRXU�HOHPHQWV�WKDW�
DUH�UHTXLUHG�IRU�D�ZLUHWDS�ZDUUDQW�WR�EH�YDOLG��3UREDEOH�FDXVH��WKH�VXVSHFWHG�SHUVRQV�PXVW�EH�QDPHG��7KH�
W\SHV�RI�FRQYHUVDWLRQV�WR�EH�RYHUKHDUG�PXVW�EH�ODLG�RXW��$QG�WKH�ZLUHWDS�PXVW�EH�IRU�D�OLPLWHG�WLPH�
SHULRG��:H�DOVR�EULHIO\�OHDUQHG�DERXW�HDYHVGURSSLQJ�DQG�KRZ�QR�ZDUUDQW�LV�UHTXLUHG�IRU�JDWKHULQJ�
LQIRUPDWLRQ�IURP�VRPHRQH�ZHDULQJ�D�ZLUH��

�

&+$37(5�����$55(676�$1'�'(7(17,216�

$�)RXUWK�$PHQGPHQW�³VHDUFK�DQG�VHL]XUH��RFFXUV��QRW�RQO\�ZKHQ�SROLFH�VHDUFK�D�SODFH�RU�VHL]H�DQ�
LWHP�LQ�ZKLFK�DQ�LQGLYLGXDO�KDV�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��EXW�DOVR�ZKHQ�ODZ�HQIRUFHPHQW�
VHL]HV�D�SHUVRQ��E\�ZD\�RI�DUUHVW�RU�DQRWKHU�W\SH�RI�GHWHQWLRQ��7KHUHIRUH��LQ�DFFRUGDQFH�ZLWK�WKH�)RXUWK�
$PHQGPHQW��DQ�DUUHVW�PXVW�EH�UHDVRQDEOH�WR�EH�YDOLG��

$��$Q�DUUHVW�RFFXUV�ZKHQ�WKH�SROLFH�WDNH�D�SHUVRQ�LQWR�FXVWRG\�DJDLQVW�WKHLU�ZLOO�IRU�SXUSRVHV�RI�
SURVHFXWLRQ�RU�LQWHUURJDWLRQ��

%��)RU�D�ZDUUDQWOHVV�DUUHVW�WR�EH�UHDVRQDEOH��LW�PXVW�EH�EDVHG�RQ�SUREDEOH�FDXVH��

���/DZ�HQIRUFHPHQW�PXVW�UHDVRQDEO\�EHOLHYH�WKDW�WKH�VXVSHFW�KDV�FRPPLWWHG�RU�LV�
FRPPLWWLQJ�D�FULPH��

&��3ROLFH�PD\�PDNH�DQ�DUUHVW�IRU�DQ\�DQG�DOO�W\SHV�RI�RIIHQVHV��HYHQ�WKRVH�SXQLVKDEOH�E\�PHUHO\�
D�PRQHWDU\�ILQH�ZLWK�QR�MDLO�WLPH��

'��:DUUDQWV�DUH�QRW�UHTXLUHG�WR�DUUHVW�D�SHUVRQ�LQ�SXEOLF�ZKHQ�WKH�SROLFH�KDYH�SUREDEOH�FDXVH�WR�
EHOLHYH�WKDW�WKH�LQGLYLGXDO�KDV�FRPPLWWHG�D�FULPH��

���+RZHYHU��ZKHQ�D�VXVSHFW�LV�LQ�WKHLU�RZQ�KRPH��SROLFH�0867�KDYH�D�ZDUUDQW�WR�HQWHU�DQG�
PDNH�DQ�DUUHVW��

�

�
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� (��7HUU\�6WRSV��LQYHVWLJDWRU\�GHWHQWLRQV��

���7R�VWRS�DQ�LQGLYLGXDO�IRU�TXHVWLRQLQJ�ZKLOH�ZDONLQJ�GRZQ�WKH�VWUHHW��SROLFH�QHHG�RQO\�
UHDVRQDEOH�VXVSLFLRQ�WKDW�FULPLQDO�DFWLYLW\�LV�DIRRW�WKDW�LV�VXSSRUWHG�E\�DUWLFXODEOH�IDFWV��

D��:KHWKHU�SROLFH�KDYH�UHDVRQDEOH�VXVSLFLRQ�GHSHQGV�RQ�WKH�WRWDOLW\�RI�FLUFXPVWDQFHV��
7KLV�PHDQV�WKDW�SROLFH�FDQQRW�GHWDLQ�D�SHUVRQ�PHUHO\�EHFDXVH�WKH\�KDYH�D�KXQFK�WKDW�
WKH�SHUVRQ�LV�FRPPLWWLQJ�D�FULPH��7KH�VXVSLFLRQ�PXVW�EH�UHDVRQDEOH��DQG�LW�PXVW�EH�
VXSSRUWHG�E\�DUWLFXODEOH�IDFWV��

)��$XWRPRELOH�6WRSV�

���7KH�SROLFH�DUH�SHUPLWWHG�WR�VWRS�D�FDU�LI�WKH\�KDYH�UHDVRQDEOH�VXVSLFLRQ�WKDW�D�ODZ�KDV�
EHHQ�YLRODWHG��

D��,QFOXGHV�$1<�PLQRU�WUDIILF�LQIUDFWLRQ��OLNH�GULYLQJ�ZLWK�D�EURNHQ�WDLO�OLJKW��RU�QRW�
ZHDULQJ�\RXU�VHDWEHOW��

E��5RDG�EORFNV�DUH�DQ�H[FHSWLRQ��3ROLFH�PD\�VHW�XS�URDGEORFNV�WR�VWRS�FDUV�ZLWKRXW�
LQGLYLGXDOL]HG�VXVSLFLRQ�WKDW�WKH�GULYHU�YLRODWHG�D�ODZ��

���:KHQ�SROLFH�SXOO�RYHU�DQ�DXWRPRELOH��WKDW�FRQVWLWXWHV�D�VHL]XUH�QRW�RQO\�RI�WKH�GULYHU��EXW�
DOO�SDVVHQJHUV�DV�ZHOO��7KHUHIRUH��SDVVHQJHUV�KDYH�VWDQGLQJ�WR�UDLVH�D�ZURQJIXO�VWRS�DV�D�
UHDVRQ�WR�H[FOXGH�DQ\�HYLGHQFH�IRXQG�GXULQJ�WKH�VWRS��

���$IWHU�ODZIXOO\�VWRSSLQJ�D�YHKLFOH��SROLFH�PD\�RUGHU�WKH�RFFXSDQWV�RXW�RI�WKH�YHKLFOH��LQ�
WKH�LQWHUHVW�RI�SROLFH�VDIHW\��$QG�LI�WKH�RIILFHU�UHDVRQDEO\�EHOLHYHV�WKH�GHWDLQHHV�PD\�EH�
DUPHG��KH�PD\�IULVN�WKHP�DQG�VHDUFK�WKH�SDVVHQJHU�FDELQ��

���'RJ�VQLIIV���WKH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�GXULQJ�URXWLQH�WUDIILF�VWRSV��D�VQLII�E\�SROLFH�
GRJV�LV�QRW�D�VHDUFK�VR�ORQJ�DV�WKH�SROLFH�GR�QRW�H[WHQG�WKH�VWRS�EH\RQG�WKH�WLPH�QHHGHG�WR�
LVVXH�D�WLFNHW�RU�FRQGXFW�QRUPDO�LQTXLULHV��

D��6R�SROLFH�PD\�GR�D�GRJ�VQLII�GXULQJ�D�OHJDO�WUDIILF�VWRS�ZLWKRXW�DQ\�UHDVRQDEOH�
VXVSLFLRQ�WKDW�FRQWUDEDQG�LV�LQ�WKH�YHKLFOH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�VHL]XUH�RI�SHUVRQV��:H�OHDUQHG�WKDW�IRU�DQ�DUUHVW�WR�EH�
UHDVRQDEOH�XQGHU�WKH�)RXUWK�$PHQGPHQW��WKH�DUUHVW�PXVW�EH�EDVHG�RQ�SUREDEOH�FDXVH��:H�OHDUQHG�WKDW�
ZKHQ�SROLFH�ZDQW�WR�VWRS�VRPHRQH�IRU�LQYHVWLJDWLYH�SXUSRVHV��WKH�SROLFH�GRQ
W�QHHG�SUREDEOH�FDXVH��DOO�
WKH\�QHHG�LV�UHDVRQDEOH�VXVSLFLRQ�VXSSRUWHG�E\�DUWLFXODEOH�IDFWV��

�

�

�

�
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&+$37(5�����32/,&(�,17(552*$7,21�	�&21)(66,216�

$��7KHUH�DUH�WKUHH�IHGHUDO�FRQVWLWXWLRQDO�FKDOOHQJHV�WKDW�FDQ�EH�EURXJKW�WR�H[FOXGH�D�FRQIHVVLRQ��

���)RXUWHHQWK�$PHQGPHQW�'XH�3URFHVV�&ODXVH�
���7KH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�
���7KH�)LIWK�$PHQGPHQW�0LUDQGD�GRFWULQH�

%��([FOXGLQJ�D�FRQIHVVLRQ�EDVHG�RQ�WKH�'XH�3URFHVV�&ODXVH�

���$�FRQIHVVLRQ�PD\�EH�H[FOXGHG�XQGHU�WKH�'XH�3URFHVV�&ODXVH�ZKHQ�WKH�FRQIHVVLRQ�KDV�
EHHQ�PDGH�LQYROXQWDULO\�±�WKH�FRQIHVVLRQ�ZDV�D�SURGXFW�RI�SROLFH�FRHUFLRQ�WKDW�RYHUEHDUV�
WKH�GHIHQGDQW¶V�ZLOO��

���([DPSOHV�RI�LQYROXQWDU\�FRQIHVVLRQV��

D��:KHQ�SROLFH�RIILFHUV�KHOG�D�JXQ�WR�WKH�KHDG�RI�D�VXVSHFW�WR�JHW�D�FRQIHVVLRQ��:KHQ�
WKH�VXVSHFW�KDV�KHOG�IRU���GD\V�ZLWK�LQDGHTXDWH�IRRG�DQG�XQDEOH�WR�FRPPXQLFDWH�ZLWK�
DQ\RQH��$QG�ZKHQ�WKH�VXVSHFW�LV�RQ�PHGLFDWLRQ�DQG�LQWHUURJDWHG�IRU�PRUH�WKDQ����
KRXUV�ZLWKRXW�IRRG�RU�VOHHS��

&��([FOXGLQJ�FRQIHVVLRQV�XQGHU�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�

���8QGHU�WKH�6L[WK�$PHQGPHQW��D�GHIHQGDQW�KDV�WKH�ULJKW�WR�EH�UHSUHVHQWHG�E\�FRXQVHO��RU�WR�
KDYH�FRXQVHO�DSSRLQWHG�IRU�KLP�E\�WKH�VWDWH�LI�KH�LV�LQGLJHQW��DW�DOO�FULWLFDO�VWDJHV�RI�D�
FULPLQDO�SURVHFXWLRQ�RQFH�IRUPDO�FKDUJHV�KDYH�EHHQ�ILOHG��

D��,Q�RWKHU�ZRUGV��WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�SURKLELWV�SROLFH�IURP�
GHOLEHUDWHO\�HOLFLWLQJ�LQFULPLQDWLQJ�VWDWHPHQWV�IURP�WKH�GHIHQGDQW�RXWVLGH�WKH�SUHVHQFH�
RI�FRXQVHO�DIWHU�EHLQJ�FKDUJHG�ZLWK�D�FULPH��XQOHVV�WKH�GHIHQGDQW�KDV�ZDLYHG�KLV�ULJKW�
WR�FRXQVHO��

���7KHUH�FDQ�EH�QR�YLRODWLRQ�RI�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�81/(66�IRUPDO�
SURFHHGLQJV�KDYH�EHJXQ��

���7KHUHIRUH��D�GHIHQGDQW�ZKR�KDV�EHHQ�DUUHVWHG�EXW�QRW�IRUPDOO\�FKDUJHG�GRHV�QRW�
KDYH�D�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO��%XW�GRHV�KDYH�D�)LIWK�$PHQGPHQW�ULJKW�WR�
FRXQVHO�

���7KH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�DSSOLHV�DW�DOO�FULWLFDO�VWDJHV�RI�FULPLQDO�
SURFHHGLQJV��RQFH�IRUPDO�FKDUJHV�KDYH�EHHQ�ILOHG��

���,QFOXGH�DUUDLJQPHQWV��SUHOLPLQDU\�KHDULQJV��EDLO�KHDULQJV��SOHD�KHDULQJV��SRVW�
LQGLFWPHQW�SROLFH�LQWHUURJDWLRQ��WULDO��SOHD�EDUJDLQLQJ�DQG�VHQWHQFLQJ��

���([DPSOHV�RI�QRQ�FULWLFDO�VWDJHV�LQFOXGH�WKH�WDNLQJ�RI�EORRG��YRLFH��DQG�KDQGZULWLQJ�
VDPSOHV��SKRWR�LGHQWLILFDWLRQV�ZLWK�D�ZLWQHVV��OLQHXSV�WKDW�WDNH�SODFH�EHIRUH�IRUPDO�
FKDUJHV�KDYH�EHHQ�ILOHG��SUHOLPLQDU\�SUREDEOH�FDXVH�KHDULQJV��DQG�SDUROH�DQG�
SUREDWLRQ�SURFHHGLQJV��
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���7KH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�LV�RIIHQVH�VSHFLILF�

���,W�DSSOLHV�RQO\�WR�WKH�FULPHV�ZKLFK�WKH�GHIHQGDQW�LV�IRUPDOO\�FKDUJHG��

���6R�RQFH�D�GHIHQGDQW¶V�6L[WK�$PHQGPHQWV�KDYH�DWWDFKHG�UHJDUGLQJ�WKH�FULPH�IRU�
ZKLFK�KH�LV�EHLQJ�KHOG��KH�FDQ�VWLOO�EH�TXHVWLRQHG�DERXW�XQUHODWHG�DQG�XQFKDUJHG�
RIIHQVHV�E\�WKH�SROLFH�

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�FRQIHVVLRQV�GXULQJ�SROLFH�LQWHUURJDWLRQ��:H�OHDUQHG�WKDW�WKHUH�DUH�
WKUHH�FRQVWLWXWLRQDO�FKDOOHQJHV�WKDW�FDQ�EH�EURXJKW�WR�H[FOXGH�D�FRQIHVVLRQ��7KH�ILUVW�LV�WKH�)RXUWHHQWK�
$PHQGPHQW�'XH�3URFHVV�&ODXVH��ZKLFK�FDQ�EH�LQYRNHG�LI�WKH�GHIHQGDQW�PDGH�WKH�FRQIHVVLRQ�
LQYROXQWDULO\��VXFK�WKDW�WKH�FRQIHVVLRQ�ZDV�WKH�SURGXFW�RI�SROLFH�FRHUFLRQ�WKDW�RYHUEHDUV�WKH�GHIHQGDQW¶V�
ZLOO��7KH�VHFRQG�LV�WKH�6L[WK�$PHQGPHQWV�ULJKW�WR�FRXQVHO��ZKLFK�SURKLELWV�SROLFH�IURP�GHOLEHUDWHO\�
HOLFLWLQJ�DQ�LQFULPLQDWLQJ�VWDWHPHQW�IURP�D�GHIHQGDQW��RXWVLGH�WKH�SUHVHQFH�RI�FRXQVHO��DIWHU�WKH�
GHIHQGDQW�KDV�EHHQ�FKDUJHG�ZLWK�D�FULPH��XQOHVV�WKH�ULJKW�WR�FRXQVHO�KDV�EHHQ�ZDLYHG��

�

&+$37(5�����),)7+�$0(1'0(17�0,5$1'$�'2&75,1(�

$��:KLOH�DUUHVWLQJ�D�VXVSHFW��D�SROLFH�RIILFHU�PXVW�UHDG�WKH�DUUHVWHH�KLV�ULJKWV��7KH�ULJKWV�KHUH�
FRPH�IURP�WKH�)LIWK�$PHQGPHQW��DQG�VWHP�IURP�WKH�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ��

����<RX�KDYH�WKH�ULJKW�WR�UHPDLQ�VLOHQW��$Q\WKLQJ�\RX�VD\�FDQ�DQG�ZLOO�EH�XVHG�DJDLQVW�\RX�
LQ�D�FRXUW�RI�ODZ��<RX�KDYH�WKH�ULJKW�WR�DQ�DWWRUQH\��,I�\RX�FDQQRW�DIIRUG�RQH��RQH�ZLOO�EH�
SURYLGHG�IRU�\RX�E\�WKH�FRXUW���

� %��0LUDQGD�Y��$UL]RQD��������

)DFWV�±0U��0LUDQGD�ZDV�DUUHVWHG�LQ�KLV�KRXVH�DQG�EURXJKW�WR�WKH�SROLFH�VWDWLRQ�ZKHUH�KH�ZDV�
TXHVWLRQHG�E\�SROLFH�RIILFHUV�LQ�FRQQHFWLRQ�ZLWK�D�FULPH��$IWHU�WZR�KRXUV�RI�LQWHUURJDWLRQ��
WKH�SROLFH�REWDLQHG�D�ZULWWHQ�FRQIHVVLRQ�IURP�0LUDQGD��7KH�ZULWWHQ�FRQIHVVLRQ�ZDV�DGPLWWHG�
LQWR�HYLGHQFH�DW�WULDO�GHVSLWH�WKH�IDFW�WKDW�WKH�SROLFH�KDG�QRW�DGYLVHG�0LUDQGD�RI�KLV�ULJKW�WR�
KDYH�DQ�DWWRUQH\�SUHVHQW�GXULQJ�WKH�LQWHUURJDWLRQ��0LUDQGD�ZDV�IRXQG�JXLOW\��

+ROGLQJ�±�2Q�DSSHDO�EHIRUH�WKH�8�6��6XSUHPH�&RXUW��LW�ZDV�KHOG�WKDW��DFFRUGLQJ�WR�WKH�)LIWK�
$PHQGPHQW��WKH�SURVHFXWLRQ�PD\�QRW�XVH�VWDWHPHQWV�DULVLQJ�IURP�D�FXVWRGLDO�LQWHUURJDWLRQ�
RI�D�VXVSHFW�XQOHVV�FHUWDLQ�SURFHGXUDO�VDIHJXDUGV�ZHUH�SUHVHQW��6XFK�VDIHJXDUGV�LQFOXGH�
SURRI�WKDW�WKH�VXVSHFW�ZDV�DZDUH�RI�KLV�ULJKW�WR�EH�VLOHQW��WKDW�DQ\�VWDWHPHQW�KH�PDNHV�PD\�
EH�XVHG�DJDLQVW�KLP��WKDW�KH�KDV�WKH�ULJKW�WR�KDYH�DQ�DWWRUQH\�SUHVHQW��WKDW�KH�KDV�WKH�ULJKW�WR�
KDYH�DQ�DWWRUQH\�DSSRLQWHG�WR�KLP��WKDW�KH�PD\�ZDLYH�WKHVH�ULJKWV�LI�KH�GRHV�VR�YROXQWDULO\��
DQG�WKDW�LI�DW�DQ\�SRLQWV�KH�UHTXHVWV�DQ�DWWRUQH\�WKHUH�ZLOO�EH�QR�IXUWKHU�TXHVWLRQLQJ�XQWLO�WKH�
DWWRUQH\�DUULYHV��

&��0LUDQGD�'RFWULQH�

���7KH�)LIWK�$PHQGPHQW�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ��DSSOLHV�WR�VWDWHV�	�IHGHUDO�
JRYHUQPHQW��±�$�GHIHQGDQW¶V�VWDWHPHQW�PDGH�ZKLOH�LQ�FXVWRG\��LQ�UHVSRQVH�WR�
LQWHUURJDWLRQ��FDQQRW�EH�XVHG�DJDLQVW�WKH�GHIHQGDQW�DW�WULDO��XQOHVV�WKH�GHIHQGDQW�ZDV�
DGYLVHG�RI�KLV�)LIWK�$PHQGPHQW�SULYLOHJH�DQG�YROXQWDULO\�ZDLYHG�WKH�SULYLOHJH��
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���)RXU�FRUH�0LUDQGD�ZDUQLQJV�

D��<RX�KDYH�WKH�ULJKW�WR�UHPDLQ�VLOHQW��
E��$Q\WKLQJ�\RX�VD\�FDQ�EH�XVHG�DJDLQVW�\RX�LQ�FRXUW��
F��<RX�KDYH�WKH�ULJKW�WR�DQ�DWWRUQH\��
G��,I�\RX�FDQQRW�DIIRUG�DQ�DWWRUQH\��RQH�ZLOO�EH�DSSRLQWHG�IRU�\RX��

���0LUDQGD�ZDUQLQJV�DUH�QHFHVVDU\�ZKHQ�WKHUH�LV�FXVWRGLDO�LQWHUURJDWLRQ�

D��&XVWRG\�

L��$�SHUVRQ�LQ�FXVWRG\�ZKHQ�WKH\�UHDVRQDEO\�IHHO�WKDW�WKH\�DUH�QRW�IUHH�WR�HQG�
WKH�TXHVWLRQLQJ�DQG�OHDYH��DQG�WKH�HQYLURQPHQW�SUHVHQWV�LQKHUHQWO\�FRHUFLYH�
SUHVVXUHV�E\�ODZ�HQIRUFHPHQW��

�L��)RU�LQVWDQFH��DQ�DUUHVW�FRQVWLWXWHV�FXVWRG\��EXW�URXWLQH�WUDIILF�VWRSV�DQG�
SUREDWLRQ�LQWHUYLHZV�GR�QRW��

� � � E��,QWHUURJDWLRQ�

L��$Q\�FRQGXFW�WKH�SROLFH�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�LV�OLNHO\�WR�HOLFLW�DQ�
LQFULPLQDWLQJ�UHVSRQVH��

LL��0LUDQGD�ZDUQLQJV�DUH�127�UHTXLUHG�SULRU�WR�LQFULPLQDWLQJ�VWDWHPHQWV�WKDW�
KDYH�EHHQ�PDGH�VSRQWDQHRXVO\��EHFDXVH�VSRQWDQHRXV�VWDWHPHQWV�DUH�QRW�WKH�
SURGXFW�RI�LQWHUURJDWLRQ��

([DPSOH�±�7KUHH�SROLFH�RIILFHUV�HQWHU�6WDQOH\�,SNLVV¶�DSDUWPHQW�DW���$0��7KH\�JR�WR�
KLV�EHGURRP��ZDNH�KLP�XS��DQG�TXHVWLRQ�KLP�IRU�VHYHUDO�PLQXWHV�DERXW�D�EDQN�
EXUJODU\��'XULQJ�WKH�TXHVWLRQLQJ��6WDQOH\�FRQIHVVHV�WR�WKH�EXUJODU\��,V�WKLV�LQ�KRPH�
LQWHUURJDWLRQ�FXVWRGLDO"�

Æ�7KH�DQVZHU�LV�\HV��(YHQ�WKRXJK�WKH�LQWHUURJDWLRQ�GLG�QRW�WDNH�SODFH�LQ�DQ�
RIILFLDO�VHWWLQJ��LW�ZDV�FRQGXFWHG�E\�VHYHUDO�SROLFH�RIILFHUV�LQ�WKH�GHIHQGDQW
V�
EHGURRP�DIWHU�WKH\�ZRNH�KLP�DW���LQ�WKH�PRUQLQJ��,Q�WKLV�VLWXDWLRQ��D�UHDVRQDEOH�
SHUVRQ�ZRXOG�QRW�IHHO�IUHH�WR�OHDYH��RU�IRU�WKDW�PDWWHU��WR�WHOO�WKH�SROLFH�RIILFHUV�
WR�OHDYH��7KHUHIRUH��D�FXVWRGLDO�LQWHUURJDWLRQ�WRRN�SODFH��DQG�DV�D�UHVXOW��WKH�
RIILFHUV�ZHUH�UHTXLUHG�WR�UHDG�6WDQOH\�KLV�0LUDQGD�ULJKWV��DQG�EHFDXVH�WKH\�GLG�
QRW��WKH�FRQIHVVLRQ�ZLOO�EH�LQDGPLVVLEOH��

F��7KH�SXEOLF�VDIHW\�H[FHSWLRQ�

L��,I�D�FXVWRGLDO�LQWHUURJDWLRQ�LV�SURPSWHG�E\�DQ�LPPHGLDWH�FRQFHUQ�IRU�SXEOLF�
VDIHW\��0LUDQGD�ZDUQLQJV�DUH�XQQHFHVVDU\��DQG�DQ\�LQFULPLQDWLQJ�VWDWHPHQWV�ZLOO�
EH�DGPLVVLEOH�DJDLQVW�WKH�GHIHQGDQW��

([DPSOH�±�SROLFH�DUH�FDOOHG�WR�VKRRWLQJ�DW�D�PDOO�ZKHUH�VHYHUDO�SHRSOH�KDYH�
EHHQ�VKRW��3ROLFH�FDWFK�ZKR�WKH\�KDYH�SUREDEOH�FDXVH�WR�EHOLHYH�LV�WKH�VKRRWHU�
DQG�DUUHVW�KLP��EXW�KH�GRHVQ
W�KDYH�D�JXQ�RQ�KLP��:LWKRXW�UHDGLQJ�KLP�KLV�
0LUDQGD�ZDUQLQJV��WKH\�DVN�KLP�ZKHUH�WKH�JXQ�LV��+H�VD\V�LW¶V�LQ�D�SODQW�QHDU�WKH�
HQWUDQFH��
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Æ�,Q�WKLV�FDVH��WKH�VXVSHFW¶V�VWDWHPHQW�ZLOO�EH�DGPLVVLEOH��EHFDXVH�RI�WKH�
SXEOLF�VDIHW\�H[FHSWLRQ�WR�WKH�0LUDQGD�UXOH��,I�WKH�JXQ�KDG�QRW�EHHQ�IRXQG�
LPPHGLDWHO\��LW�SRVHG�D�GDQJHU�WR�SXEOLF�VDIHW\��IRU�LQVWDQFH��D�SHUVRQ�RU�
FKLOG�FRXOG�FRPH�XSRQ�LW��RU�DQ�DFFRPSOLFH�FRXOG�XVH�LW��7KHUHIRUH��WKH�
SROLFH�ZHUH�QRW�UHTXLUHG�WR�0LUDQGL]H�WKH�VXVSHFW��DQG�KLV�VWDWHPHQW�ZLOO�
EH�DGPLVVLEOH��

���0LUDQGD�:DLYHU�

D��)RU�D�FRQIHVVLRQ�WKDW�KDV�EHHQ�PDGH�XQGHU�FXVWRGLDO�LQWHUURJDWLRQ�WR�EH�DGPLVVLEOH��
WKH�SROLFH�PXVW�QRW�RQO\�KDYH�UHDG�WR�WKH�VXVSHFW�KLV�RU�KHU�0LUDQGD�ULJKWV��EXW�DOVR�
PXVW�KDYH�REWDLQHG�D�YDOLG�ZDLYHU�IURP�WKH�VXVSHFW��

E��7R�ZDLYH�0LUDQGD�ULJKWV��WKH�ZDLYHU�PXVW�EH�NQRZLQJ��LQWHOOLJHQW�DQG�YROXQWDU\�

L��7KH�GHIHQGDQW�PXVW�XQGHUVWDQG�WKH�QDWXUH�RI�WKH�ULJKWV��DQG�WKH�ZDLYHU�LV�
FDQQRW�EH�WKH�SURGXFW�RI�SROLFH�FRHUFLRQ��

F��:DLYHUV�FDQ�EH�H[SUHVV�RU�LPSOLHG��

G��7R�DGPLW�LQWR�HYLGHQFH�D�FRQIHVVLRQ�PDGH�WKURXJK�FXVWRGLDO�LQWHUURJDWLRQ��WKH�
SURVHFXWLRQ�EHDUV�WKH�EXUGHQ�RI�SURYLQJ�D�YDOLG�ZDLYHU�E\�D�SUHSRQGHUDQFH�RI�WKH�
HYLGHQFH��

� � ���,QYRNLQJ�0LUDQGD�ULJKWV�

D��,Q�JHQHUDO��D�VXVSHFW�PD\�WHUPLQDWH�SROLFH�LQWHUURJDWLRQ�DW�DQ\�WLPH�E\�LQYRNLQJ�
HLWKHU�WKH�ULJKW�WR�UHPDLQ�VLOHQW�RU�WKH�ULJKW�WR�FRXQVHO��

E��7R�LQYRNH�WKH�)LIWK�$PHQGPHQW�ULJKW�WR�UHPDLQ�VLOHQW�XQGHU�0LUDQGD��WKH�VXVSHFW�
PXVW�H[SOLFLWO\�DQG�XQDPELJXRXVO\�WHOO�SROLFH�WKDW�KH�ZLVKHV�WR�LQYRNH�WKHLU�ULJKW�WR�
UHPDLQ�VLOHQW��

L��9DJXH�VWDWHPHQWV��OLNH�³PD\EH�,�VKRXOGQ¶W�VD\�DQ\WKLQJ´��RU�UHIXVLQJ�WR�
DQVZHU�TXHVWLRQV��GR�QRW�FRXQW�DV�DQ�LQYRFDWLRQ�RI�WKH�ULJKW�WR�UHPDLQ�VLOHQW��

LL��2QFH�D�VXVSHFW�KDV�SURSHUO\�LQYRNHG�KLV�ULJKW�WR�UHPDLQ�VLOHQW��WKH�SROLFH�PXVW�
VFUXSXORXVO\�KRQRU�WKH�VXVSHFWV�GHFLVLRQ��PHDQLQJ�WKH\�PXVW�WHUPLQDWH�WKH�
LQWHUURJDWLRQ�SURPSWO\��

�L��3ROLFH�PD\�UHLQLWLDWH�TXHVWLRQLQJ�21/<�LI�WKH\�ZDLW�D�VLJQLILFDQW�
DPRXQW�RI�WLPH��DQG�REWDLQ�D�YDOLG�0LUDQGD�ZDLYHU�IURP�WKH�GHIHQGDQW��

F��7R�LQYRNH�WKH�WKH�)LIWK�$PHQGPHQW�ULJKW�WR�FRXQVHO�XQGHU�0LUDQGD��WKH�VXVSHFW�
PXVW�H[SOLFLWO\�DQG�XQDPELJXRXVO\�WHOO�SROLFH�RI�KLV�GHVLUH�WR�KDYH�FRXQVHO�SUHVHQW��

L��2QFH�D�VXVSHFW�KDV�GRQH�VR��WKH�SROLFH�FDQ¶W�FRQGXFW�IXUWKHU�LQWHUURJDWLRQV�
XQOHVV�DQ�DWWRUQH\�LV�SURYLGHG�RU�XQOHVV�WKH�VXVSHFW�LQLWLDWHV�WKH�FRQYHUVDWLRQ��

�

�
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G��1RWH�WKH�GLIIHUHQFH�EHWZHHQ�LQYRNLQJ�WKH�ULJKW�WR�UHPDLQ�VLOHQW�YHUVXV�WKH�ULJKW�WR�
FRXQVHO��

L��,I�WKH�VXVSHFW�LQGLFDWHV�WKH�GHVLUH�WR�UHPDLQ�VLOHQW��WKH�SROLFH�PD\�UH�TXHVWLRQ�
KLP�DERXW�D�GLIIHUHQW�FULPH�DIWHU�VLJQLILFDQW�WLPH�KDV�SDVVHG�DQG�QHZ�0LUDQGD�
ZDUQLQJV�DUH�JLYHQ�DQG�ZDLYHG��

LL��,I�WKH�GHIHQGDQW�UHTXHVWV�FRXQVHO��WKH�SROLFH�PD\�QRW�UHVXPH�LQWHUURJDWLRQ�
XQWLO�FRXQVHO�LV�SURYLGHG�RU�WKH�GHIHQGDQW�LQLWLDWHV�FRQYHUVDWLRQ��

���7KH�)LIWK�$PHQGPHQW�ULJKW�WR�FRXQVHO�LV�127�RIIHQFH�VSHFLILF��

D��2QFH�WKH�VXVSHFW�KDV�UHTXHVWHG�FRXQVHO�XQGHU�0LUDQGD��WKH�SROLFH�PD\�QRW�TXHVWLRQ�
WKH�VXVSHFW�DERXW�$1<7+,1*��LQFOXGLQJ�DQ\�RWKHU�FULPHV��XQOHVV�DQ�DWWRUQH\�LV�
SUHVHQW�RU�WKH�VXVSHFW�LQLWLDWHV�TXHVWLRQLQJ�RQ�KLV�RZQ��

���7KH�DGPLVVLELOLW\�RI�LQFULPLQDWLQJ�VWDWHPHQWV�WKDW�KDYH�EHHQ�REWDLQHG�LQ�YLRODWLRQ�RI�D�
VXVSHFW¶V�0LUDQGD�ULJKWV��

D��*HQHUDOO\��DQ\�LQFULPLQDWLQJ�VWDWHPHQWV�WKDW�KDYH�EHHQ�REWDLQHG�LQ�YLRODWLRQ�RI�
0LUDQGD�DUH�LQDGPLVVLEOH��+RZHYHU��VXFK�LQFULPLQDWLQJ�VWDWHPHQWV�&$1�EH�XVHG�WR�
LPSHDFK�WKH�GHIHQGDQW¶V�WHVWLPRQ\�RQ�FURVV�H[DPLQDWLRQ��

E��,I�WKH�SROLFH�IDLO�WR�JLYH�D�VXVSHFW�KLV�0LUDQGD�ULJKWV��DQ\�SK\VLFDO�IUXLWV�WKDW�ZHUH�
REWDLQHG�DV�D�UHVXOW�PD\�VWLOO�EH�DGPLVVLEOH��

([DPSOH�±�5LFN�FRQIHVVHV�WR�NLOOLQJ�0RUW\��DQG�WHOOV�WKH�SROLFH�ZKHUH�KH�KLG�WKH�
PXUGHU�ZHDSRQ��ZKLFK�LV�UHWULHYHG�E\�WKH�SROLFH��7KH�HQWLUH�LQWHUURJDWLRQ�LV�
IRXQG�WR�YLRODWH�0LUDQGD��

Æ�,Q�WKLV�FDVH��5LFN�ZLOO�EH�DEOH�WR�VXSSUHVV�KLV�VWDWHPHQWV��KRZHYHU��KH�
ZLOO�QRW�EH�DEOH�WR�VXSSUHVV�WKH�ZHDSRQ��

���7KH�KDUPOHVV�HUURU�WHVW�

D��7KLV�WHVW�DSSOLHV�WR�SK\VLFDO�HYLGHQFH�WKDW�ZDV�LPSURSHUO\�DGPLWWHG�XQGHU�WKH�)RXUWK�
$PHQGPHQW��$1'�WR�WHVWLPRQLDO�HYLGHQFH�LQ�YLRODWLRQ�RI�0LUDQGD��

E��8QGHU�WKH�KDUPOHVV�HUURU�WHVW��LI�HYLGHQFH�LQ�YLRODWLRQ�RI�0LUDQGD�ZDV�LPSURSHUO\�
DGPLWWHG�DW�WULDO��DQG�WKH�GHIHQGDQW�ZDV�FRQYLFWHG��WKH�JXLOW\�YHUGLFW�ZLOO�VWDQG�LI�WKH�
SURVHFXWRU�FDQ�SURYH��EH\RQG�D�UHDVRQDEOH�GRXEW��WKDW�WKH�GHIHQGDQW�ZRXOG�VWLOO�KDYH�
EHHQ�FRQYLFWHG�KDG�WKH�WDLQWHG�HYLGHQFH�QRW�EHHQ�DGPLWWHG��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�0LUDQGD�GRFWULQH��ZKLFK�VWHPV�ODUJHO\�IURP�WKH�)LIWK�
$PHQGPHQW�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ��:H�OHDUQHG�WKDW�SROLFH�DUH�UHTXLUHG�WR�0LUDQGL]H�D�
VXVSHFW�ZKHQ�WKH�VXVSHFW�LV�LQ�FXVWRG\�$1'�LV�EHLQJ�LQWHUURJDWHG��:LWKRXW�D�0LUDQGD�ZDUQLQJ�DQG�D�
YDOLG�ZDLYHU��D�FRQIHVVLRQ�ZLOO�JHQHUDOO\�EH�LQDGPLVVLEOH�DW�WULDO�XQGHU�WKH�H[FOXVLRQDU\�UXOH��:H�DOVR�
GLVFXVVHG�WKH�LQYRNLQJ�RQH¶V�ULJKW�WR�UHPDLQ�VLOHQW�DQG�ULJKW�WR�FRXQVHO��,I�D�VXVSHFW�DVVHUWV�WKH�ULJKW�WR�
UHPDLQ�VLOHQW��WKH�SROLFH�PD\�UH�TXHVWLRQ�KLP�DERXW�D�GLIIHUHQW�FULPH�DIWHU�VLJQLILFDQW�WLPH�KDV�SDVVHG�
DQG�QHZ�0LUDQGD�ZDUQLQJV�DUH�JLYHQ�DQG�ZDLYHG��$QG�LI�D�VXVSHFW�UHTXHVWV�FRXQVHO��WKH�SROLFH�PD\�QRW�
UHVXPH�LQWHUURJDWLRQ�XQWLO�FRXQVHO�LV�SURYLGHG�RU�WKH�GHIHQGDQW�LQLWLDWHV�FRQYHUVDWLRQ��

�
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$��7KHUH�DUH�WKUHH�W\SHV�RI�SUHWULDO�LGHQWLILFDWLRQV��

���/LQH�XSV�±�:LWQHVVHV�DUH�DVNHG�WR�LGHQWLI\�WKH�VXVSHFW�IURP�D�JURXS�RI�SHRSOH�

���6KRZ�XSV�±�2QH�RQ�RQH�FRQIURQWDWLRQV�EHWZHHQ�WKH�ZLWQHVV�DQG�WKH�VXVSHFW�

���3KRWR�LGHQWLILFDWLRQV�±�$�VHULHV�RI�SKRWRV�WKDW�WKH�ZLWQHVV�LV�VKRZQ�DQG�DVNHG�WR�LGHQWLI\�
WKH�VXVSHFW�

%��&KDOOHQJHV�WR�D�SUHWULDO�LGHQWLILFDWLRQ��

���'HQLDO�RI�WKH�ULJKW�WR�FRXQVHO�

D��6WHPV�IURP�WKH�6L[WK�$PHQGPHQW��

E��2QFH�WKH�GHIHQGDQW�KDV�EHHQ�IRUPDOO\�FKDUJHG��WKH�6L[WK�$PHQGPHQW�ULJKW�WR�
FRXQVHO�DSSOLHV�WR�OLQH�XSV�DQG�VKRZ�XSV��KRZHYHU��WKHUH¶V�12�ULJKW�WR�FRXQVHO�DW�
SKRWR�LGHQWLILFDWLRQV��

L��5HFDOO�WKDW�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�NLFNV�LQ�RQFH�WKH�GHIHQGDQW�
KDV�EHHQ�IRUPDOO\�FKDUJHG��6R�IRU�DQ\�OLQH�XSV�WKDW�WDNH�SODFH�%()25(�IRUPDO�
FKDUJHV�KDYH�EHHQ�ILOHG��WKHUH�LV�QR�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO��

���9LRODWLRQ�RI�'XH�3URFHVV�

D��$�SUHWULDO�LGHQWLILFDWLRQ�SURFHGXUH�ZLOO�YLRODWH�'XH�3URFHVV�ZKHQ�LW�LV�VR�
XQQHFHVVDULO\�VXJJHVWLYH�WKDW�LW�FUHDWHV�D�VXEVWDQWLDO�OLNHOLKRRG�RI�PLVLGHQWLILFDWLRQ��

L��'XH�SURFHVV�LV�VDWLVILHG�ZKHQ�SROLFH�PDNH�VXUH�WKDW�HYHU\RQH�LQ�D�OLQH�XS�DOO�
ORRN�URXJKO\�OLNH�WKH�VXVSHFW��DQG�DOVR�GRQ
W�PDNH�DQ\�LPSURSHU�VXJJHVWLRQV�WR�
WKH�ZLWQHVV�WKDW�KH�RU�VKH�PD\�ZDQW�WR�ORRN�FORVHO\�DW�D�SDUWLFXODU�VXVSHFW���

LL��'XH�3URFHVV�ZLOO�EH�YLRODWHG�ZKHQ�WKH�SHUSHWUDWRU�LV�NQRZQ�WR�EH�D�PHPEHU�
RI�D�FHUWDLQ�UDFH��DQG�WKH�VXVSHFW�LV�WKH�RQO\�PHPEHU�RI�WKDW�UDFH�LQ�WKH�OLQH�XS��

&��5HPHG\�IRU�FRQVWLWXWLRQDO�YLRODWLRQ�RI�D�SUHWULDO�LGHQWLILFDWLRQ�

���7KH�UHPHG\�LV�WR�H[FOXGH�WKH�ZLWQHVV�IURP�PDNLQJ�DQ�LQ�FRXUW�LGHQWLILFDWLRQ��

D��7KLV�PHDQV�WKDW�WKH�ZLWQHVV�ZLOO�QRW�EH�DOORZHG�WR�LGHQWLI\�WKH�SHUVRQ�LQ�FRXUW��

E��7KHUH�LV�DQ�H[FHSWLRQ�WR�WKLV�UXOH��

L��$Q�LQ�FRXUW�LGHQWLILFDWLRQ�ZLOO�EH�DOORZHG�LI�WKH�SURVHFXWLRQ�FDQ�VKRZ�WKDW�
WKHUH�LV�DQ�LQGHSHQGHQW�VRXUFH�IRU�WKH�ZLWQHVV¶�LGHQWLILFDWLRQ�RI�WKH�GHIHQGDQW��

LL��,I�WKH�SURVHFXWLRQ�FDQ�VKRZ�WKDW�WKH�LQ�FRXUW�LGHQWLILFDWLRQ�LV�EDVHG�RQ�
REVHUYDWLRQV�RI�WKH�GHIHQGDQW�RWKHU�WKDQ�WKH�XQFRQVWLWXWLRQDO�SUHWULDO�
LGHQWLILFDWLRQ��WKHQ�WKH�ZLWQHVV�FDQ�PDNH�WKH�LQ�FRXUW�LGHQWLILFDWLRQ��

LLL��7R�PDNH�WKLV�VKRZLQJ��WKH�SURVHFXWLRQ�FDQ�SRLQW�WR�WKH�ZLWQHVV¶�RSSRUWXQLW\�
WR�REVHUYH�WKH�GHIHQGDQW��WKH�VSHFLILFLW\�RI�WKH�GHVFULSWLRQ�JLYHQ�WR�SROLFH��
DQG�KRZ�FHUWDLQ�WKH�ZLWQHVV�ZDV�RI�WKHLU�LGHQWLILFDWLRQ��
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([DPSOH�±�7RP�NLGQDSV�-HUU\��7KH\�GULYH�WR�7RP¶V�KRXVH��ZKHUH�WKH\�UHPDLQ�LQ�FORVH�
SUR[LPLW\�IRU�VHYHUDO�KRXUV�EHIRUH�7RP�ORFNV�-HUU\�LQ�WKH�EDVHPHQW��7KH�QH[W�GD\��
SROLFH�VWRUP�LQ�DQG�DUUHVW�7RP��:KHQ�WKH\�WDON�WR�-HUU\��KH�JLYHV�WKHP�DQ�DFFXUDWH�
GHVFULSWLRQ�RI�7RP��7KH�QH[W�GD\��-HUU\�SLFNV�7RP�RXW�RI�WKH�OLQH�XS��VWDWLQJ�WKDW�KH�LV�
VXUH�WKDW�KH�LV�WKH�NLGQDSSHU��$V�LW�VR�KDSSHQHG��WKH�OLQHXS�RFFXUHG�DIWHU�IRUPDO�
FKDUJHV�DQG�ZLWKRXW�7RP¶V�FRXQVHO�SUHVHQW��WKHUHIRUH��LW�ZDV�FRQGXFWHG�LQ�YLRODWLRQ�
WKH�6L[WK�$PHQGPHQW��:LOO�-HUU\�EH�DEOH�WR�PDNH�DQ�LQ�FRXUW�LGHQWLILFDWLRQ�RI�7RP�DW�
KLV�WULDO"�

Æ�,Q�WKLV�FDVH��\HV�-HUU\�ZLOO�EH�DEOH�WR�PDNH�WKH�LQ�FRXUW�LGHQWLILFDWLRQ��,Q�
JHQHUDO��LI�WKHUH�KDV�EHHQ�D�FRQVWLWXWLRQDO�YLRODWLRQ�RI�D�SUHWULDO�LGHQWLILFDWLRQ��
WKH�UHPHG\�LV�WR�H[FOXGH�WKH�ZLWQHVV�IURP�PDNLQJ�DQ�LQ�FRXUW�LGHQWLILFDWLRQ��
+RZHYHU��LI�WKH�SURVHFXWLRQ�FDQ�VKRZ�WKDW�WKHUH�LV�DQ�LQGHSHQGHQW�VRXUFH�IRU�WKH�
ZLWQHVV¶�LGHQWLILFDWLRQ�RI�WKH�GHIHQGDQW��WKH�LQ�FRXUW�LGHQWLILFDWLRQ�ZLOO�EH�
SHUPLWWHG��,Q�RXU�H[DPSOH��-HUU\�KDG�DPSOH�RSSRUWXQLW\�WR�YLHZ�7RP�EHIRUH�WKH�
OLQH�XS��KH�VSHFLILFDOO\�GHVFULEHG�7RP�WR�WKH�SROLFH��DQG�KH�ZDV�H[WUHPHO\�
FHUWDLQ�WKDW�7RP�ZDV�WKH�NLGQDSSHU��7KHUHIRUH��HYHQ�WKRXJK�WKH�6L[WK�
$PHQGPHQW�ZDV�YLRODWHG�GXULQJ�7RP¶V�XQFRXQVHOHG�OLQH�XS��-HUU\�ZLOO�VWLOO�EH�
DEOH�WR�PDNH�DQ�LQ�FRXUW�LGHQWLILFDWLRQ�RI�7RP�DW�WULDO��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�SUHWULDO�LGHQWLILFDWLRQ��:H�OHDUQHG�DERXW�WKH�WKUHH�W\SHV�RI�SUHWULDO�
LGHQWLILFDWLRQ��OLQH�XSV��VKRZ�XSV�DQG�SKRWR�LGHQWLILFDWLRQV��:H�GLVFXVVHG�WKH�WZR�FKDOOHQJHV�WKDW�FDQ�EH�
PDGH�WR�SUHWULDO�LGHQWLILFDWLRQV��WKDW�EHLQJ�WKH�GHQLDO�RI�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO��DQG�
YLRODWLRQ�RI�'XH�3URFHVV��$QG�ZH�DOVR�GLVFXVVHG�WKH�UHPHG\�IRU�XQFRQVWLWXWLRQDO�YLRODWLRQV�RI�SUHWULDO�
LGHQWLILFDWLRQ��ZKLFK�LV�SURKLELWLQJ�WKH�ZLWQHVV�IURP�PDNLQJ�DQ�LQ�FRXUW�LGHQWLILFDWLRQ��XQOHVV�WKHUH�LV�DQ�
LQGHSHQGHQW�VRXUFH�IRU�WKH�ZLWQHVV¶�LGHQWLILFDWLRQ��

�

&+$37(5�����*5$1'�-85<�

� $IWHU�D�FULPLQDO�GHIHQGDQW�KDV�EHHQ�DUUHVWHG��WKH�QH[W�VWHS�LQ�WKH�FULPLQDO�SURFHVV�LV�IRU�WKH�
SURVHFXWRU�WR�SUHVHQW�WKH�FDVH�EHIRUH�WKH�JUDQG�MXU\��ZLWK�WKH�JRDO�RI�JHWWLQJ�DQ�LQGLFWPHQW��7KH�JUDQG�
MXU\�HVVHQWLDOO\�DFWV�DV�DQ�LQYHVWLJDWLYH�ERG\��DVVHVVLQJ�ZKHWKHU�WKHUH�LV�DGHTXDWH�EDVLV�IRU�EULQJLQJ�D�
FULPLQDO�FKDUJH�DJDLQVW�D�VXVSHFW��

� $��*UDQG�-XU\�

���7KH�ULJKW�WR�DQ�LQGLFWPHQW�E\�JUDQG�MXU\�FRPHV�IURP�WKH�)LIWK�$PHQGPHQW�

D��7KDW�WKLV�ULJKW�KDV�127�EHHQ�LQFRUSRUDWHG�LQWR�WKH�)RXUWHHQWK�$PHQGPHQW¶V�'XH�
3URFHVV�&ODXVH��VR�VWDWHV�DUH�QRW�UHTXLUHG�WR�XVH�D�JUDQG�MXU\��

E��$OWKRXJK�PRVW�VWDWHV�GR�UHTXLUH�D�JUDQG�MXU\�WR�LQGLFW�D�FULPLQDO�GHIHQGDQW��IRU�
WKRVH�WKDW�GR�QRW��WKH\�FKDUJH�D�GHIHQGDQW�E\�ILOLQJ�ZKDW¶V�NQRZQ�DV�DQ�LQIRUPDWLRQ��
ZKLFK�LV�D�ZULWWHQ�DFFXVDWLRQ�RI�WKH�FULPH�SUHVHQWHG�E\�WKH�SURVHFXWRU��

���7KH�SULPDU\�SXUSRVH�RI�JUDQG�MXULHV�LV�WR�LVVXH�LQGLFWPHQWV��

D��7KH�VWDQGDUG�IRU�LQGLFWLQJ�D�SHUVRQ�LV�SUREDEOH�FDXVH��
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L��:KHQ�SURVHFXWRUV�SUHVHQW�D�FDVH�WR�WKH�JUDQG�MXU\��WKH\�DWWHPSW�WR�HVWDEOLVK�
SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�D�FULPLQDO�RIIHQVH�KDV�EHHQ�FRPPLWWHG��,I�WKHUH�LV�
QR�ILQGLQJ�RI�SUREDEOH�FDXVH��D�GHIHQGDQW�ZLOO�QRW�EH�IRUFHG�WR�VWDQG�WULDO��

���*UDQG�MXU\�SURFHHGLQJV�DUH�FRQGXFWHG�LQ�VHFUHW��

D��7KH\�DUH�QRW�SXEOLF�

E��7KH�GHIHQGDQW�KDV�QR�ULJKW�WR�SDUWLFLSDWH�

���*UDQG�MXULHV�PD\�FRQVLGHU�HYLGHQFH��ZKLFK�LV�SUHVHQWHG�WR�WKHP�RQO\�E\�WKH�SURVHFXWRU��
WKDW�ZRXOG�QRUPDOO\�EH�H[FOXGHG�DW�WULDO��

D��7KH\�PD\�H[DPLQH�LOOHJDOO\�REWDLQHG�HYLGHQFH�DQG�KHDUVD\��

���$�JUDQG�MXU\�PD\�FDOO�WKH�GHIHQGDQW�DV�D�ZLWQHVV��DQG�LI�FDOOHG��WKH�GHIHQGDQW�PXVW�DSSHDU��

D��,Q�WKLV�VLWXDWLRQ��WKH�GHIHQGDQW�KDV�QR�ULJKW�WR�KDYH�FRXQVHO�SUHVHQW��

���$�JUDQG�MXU\�LQGLFWPHQW�PD\�EH�TXDVKHG��

D��7KLV�RFFXUV�ZKHQ�DQ�LQGLFWPHQW�ZDV�LVVXHG�E\�D�JUDQG�MXU\�IURP�ZKLFK�PHPEHUV�RI�
D�PLQRULW\�JURXS�KDYH�EHHQ�H[FOXGHG��,Q�WKLV�FLUFXPVWDQFH��D�FRQYLFWLRQ�UHVXOWLQJ�IURP�
VXFK�DQ�LQGLFWPHQW�ZLOO�EH�UHYHUVHG��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�LPSRUWDQW�SRLQWV�DERXW�JUDQG�MXULHV��:H�OHDUQHG�WKDW�WKH�
SXUSRVH�RI�JUDQG�MXULHV�LV�WR�ILQG�SUREDEOH�FDXVH�WR�LVVXH�LQGLFWPHQWV��7KHLU�SURFHHGLQJV�DUH�FRPSOHWHO\�
SULYDWH�DQG�WKH\�PD\�KHDU�DQ\�HYLGHQFH�WKDW�ZRXOG�RWKHUZLVH�EH�LQDGPLVVLEOH�DW�WULDO��

�

&+$37(5�����35(�75,$/�352&((',1*6�

� $��3UHOLPLQDU\�+HDULQJ��DND�$UUDLJQPHQW�RU�)LUVW�$SSHDUDQFH��

���2QFH�WKH�GHIHQGDQW�KDV�EHHQ�LQGLFWHG��WKHUH�LV�D�SUHOLPLQDU\�KHDULQJ�ZKHUH�WKH�GHIHQGDQW�
DSSHDUV�EHIRUH�WKH�MXGJH��

���$W�WKLV�DQG�RWKHU�SUHOLPLQDU\�KHDULQJV��VHYHUDO�WKLQJV�ZLOO�KDSSHQ��

D��7KH�MXGJH�UHDGV�WKH�LQGLFWPHQW��DGYLVHV�WKH�GHIHQGDQW�RI�KLV�ULJKWV��DSSRLQWV�
FRXQVHO��LI�QHFHVVDU\��DVNV�WKH�GHIHQGDQW�WR�SOHDG��DQG�VHWV�EDLO��

%��%DLO�

���7KH�(LJKWK�$PHQGPHQW�SURKLELWV�H[FHVVLYH�EDLO��

D��7KH�DPRXQW�WKDW�D�MXGJH�VHWV�VKRXOG�EH�QR�JUHDWHU�WKDQ�ZKDW�LV�QHFHVVDU\�WR�HQVXUH�
WKH�GHIHQGDQW�DSSHDU�DW�WULDO��

E��'HIHQGDQWV�PD\�EH�KHOG�ZLWKRXW�EDLO�LI�WKH�SURVHFXWLRQ�FDQ�VKRZ�WKDW�WKH�GHIHQGDQW�
LV�D�GDQJHU�WR�WKH�FRPPXQLW\��
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([DPSOH�±�%XWFK�KDV�EHHQ�DUUHVWHG�IRU�EXUJODU\�VHYHUDO�WLPHV��(DFK�UREEHU\�KH�
FRPPLWWHG�KDV�UHVXOWHG�LQ�QR�KDUP�WR�DQ\�SHUVRQ�DQG�RQO\�PLQLPDO�SURSHUW\�
GDPDJH��$IWHU�HDFK�DUUHVW��EDLO�KDV�EHHQ�VHW�DQG�%XWFK�DSSHDUHG�DW�WULDO��2Q�
%XWFK¶V�ILIWK�DUUHVW�IRU�EXUJODU\��WKH�MXGJH�GHQLHV�EDLO��

Æ�,Q�WKLV�FDVH��LI�%XWFK�FKDOOHQJHV�KLV�GHQLDO�RI�EDLO�DV�YLRODWLQJ�GXH�
SURFHVV�DQG�WKH�(LJKWK�$PHQGPHQW��LW�ZLOO�IDLO��:KLOH��LQ�JHQHUDO��EDLO�
VKRXOG�EH�VHW�WR�DQ�DPRXQW�QR�JUHDWHU�WKDQ�ZKDW�LV�QHFHVVDU\�WR�HQVXUH�WKH�
GHIHQGDQW�DSSHDUV�DW�WULDO��D�MXGJH�PD\�GHQ\�EDLO�LI�WKH�GHIHQGDQW�LV�IRXQG�
WR�EH�D�ULVN�WR�SXEOLF�VDIHW\��,Q�RXU�H[DPSOH��VLQFH�%XWFK�KDV�D�ORQJ�UHFRUG�
RI�FRPPLWWLQJ�QXPHURXV�EXUJODULHV��KH�LV�D�GDQJHU�WR�WKH�FRPPXQLW\�DQG�
GHQ\LQJ�KLP�EDLO�ZRXOG�EH�FRQVWLWXWLRQDO��

���7R�VHW�EDLO��RU�KROG�D�GHIHQGDQW�LQ�MDLO�EHIRUH�WULDO��WKHUH�PXVW�EH�D�ILQGLQJ�RI�SUREDEOH�
FDXVH��

D��3UREDEOH�FDXVH�ZLOO�EH�SUHVXPHG�LI�WKH�JUDQG�MXU\�KDV�LVVXHG�DQ�LQGLFWPHQW��RU�LI�WKH�
DUUHVW�ZDV�PDGH�SXUVXDQW�WR�DQ�DUUHVW�ZDUUDQW��

E��,I�QHLWKHU�RI�WKHVH�WZR�VLWXDWLRQV�DSSO\��D�GHIHQGDQW�ZKR�KDV�EHHQ�DUUHVWHG�ZLOO�EH�
HQWLWOHG�WR�D�SURPSW�MXGLFLDO�KHDULQJ�WR�GHWHUPLQH�ZKHWKHU�SUREDEOH�FDXVH�H[LVWV��

L��)RU�LQVWDQFH��LI�D�ZDUUDQWOHVV�DUUHVW�WDNHV�SODFH��WKH�VXVSHFW�ZLOO�EH�HQWLWOHG�WR�D�
SURPSW�SUREDEOH�FDXVH�KHDULQJ��XVXDOO\�ZLWKLQ����KRXUV��,I�WKH�MXGJH�ILQGV�WKDW�
WKH�SROLFH�DFWHG�ZLWKRXW�SUREDEOH�FDXVH��WKH�VXVSHFW�PXVW�EH�UHOHDVHG��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�DUUDLJQPHQWV��VHWWLQJ�EDLO��DQG�SUHOLPLQDU\�KHDULQJV�WR�GHWHUPLQH�
SUREDEOH�FDXVH��:H�OHDUQHG�WKDW�EDLO�VKRXOG�EH�VHW�WR�DQ�DPRXQW�UHDVRQDEO\�GHWHUPLQHG�WR�HQVXUH�WKDW�WKH�
GHIHQGDQW�ZLOO�DSSHDU�DW�WULDO��+RZHYHU��EDLO�PD\�EH�GHQLHG�WR�HQVXUH�SXEOLF�VDIHW\��:H�DOVR�OHDUQHG�WKDW��
ZLWKRXW�DQ�LQGLFWPHQW��DQG�ZLWKRXW�DQ�DUUHVW�ZDUUDQW��D�GHIHQGDQW�ZLOO�EH�HQWLWOHG�WR�D�SUHOLPLQDU\�
SUREDEOH�FDXVH�KHDULQJ�LQ�RUGHU�WR�MXVWLI\�SUHWULDO�GHWHQWLRQ�RU�EDLO��

�

&+$37(5�����3/($6�$1'�3/($�%$5*$,1,1*�

$��$W�D�SUHOLPLQDU\�KHDULQJ��WKH�MXGJH�ZLOO�DVN�WKH�GHIHQGDQW�WR�SOHDG��

���)RU�D�SOHD�WR�EH�YDOLG��WKH�MXGJH�PXVW�HVWDEOLVK�WKDW�LW�LV�YROXQWDU\�DQG�LQWHOOLJHQW��

D��7KLV�PXVW�EH�GRQH�E\�DGGUHVVLQJ�WKH�GHIHQGDQW�LQ�RSHQ�FRXUW��RQ�WKH�UHFRUG��DQG�
PDNLQJ�VXUH�WKH�GHIHQGDQW�NQRZV�DQG�XQGHUVWDQGV�WKH�QDWXUH�RI�WKH�FKDUJHV��LQFOXGLQJ�
WKH�HOHPHQWV�RI�WKH�FULPH�FKDUJHG��DQG�WKH�FRQVHTXHQFHV�RI�WKH�SOHD��

L��)RU�LQVWDQFH��MXGJH�PXVW�LQIRUP�WKH�GHIHQGDQW�WKDW�LI�KH�FKRRVHV�WR�SOHDG�
JXLOW\��KH�ZLOO�ZDLYH�KLV�ULJKW�WR�WULDO��

�

�
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%��$�SOHD�PD\�EH�ZLWKGUDZQ�LQ�WKH�IROORZLQJ�VLWXDWLRQV��

���:KHQ�WKH�SOHD�LV�IRXQG�WR�EH�LQYROXQWDU\��EDVHG�RQ�WKH�FRXUW¶V�IDLOXUH�WR�PHHW�WKH�
VWDQGDUGV�IRU�WDNLQJ�D�SOHD��

���,I�WKH�GHIHQGDQW�SUHYDLOV�RQ�D�FODLP�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO��

���,I�WKH�SURVHFXWRU�IDLOV�WR�NHHS�WKHLU�SDUW�RI�WKH�EDUJDLQ��

([DPSOH�±�'HIHQGDQW�7ZHHW\�DJUHHV�WR�SOHDG�JXLOW\�LQ�H[FKDQJH�IRU�WKH�SURVHFXWRU¶V�
SURPLVH�WR�PDNH�QR�VHQWHQFH�UHFRPPHQGDWLRQ��7ZHHW\�SOHDGV�JXLOW\��DQG�WKH�MXGJH�
DFFHSWV�WKH�SOHD��+RZHYHU��DW�WKH�VHQWHQFLQJ�KHDULQJ��WKH�SURVHFXWRU�UHFRPPHQGV�WR�
WKH�MXGJH�WKH�PD[LPXP�VHQWHQFH�DOORZHG��

Æ�,Q�WKLV�FDVH��EHFDXVH�WKH�SURVHFXWRU�GLG�QRW�NHHS�KLV�HQG�RI�WKH�SOHD�EDUJDLQ��
7ZHHW\�PD\�ZLWKGUDZ�KLV�SOHD��VWDUW�WKH�ZKROH�WULDO�SURFHVV�RYHU��DQG�PDNH�D�
QHZ�SOHD��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�SOHDV��:H�OHDUQHG�WKDW��LQ�RUGHU�IRU�D�SOHD�WR�EH�YDOLG��LW�PXVW�EH�
YROXQWDU\�DQG�LQWHOOLJHQW��7KLV�PHDQV�WKDW�WKH�MXGJH�PXVW�DGGUHVV�WKH�GHIHQGDQW�RQ�WKH�UHFRUG��DQG�
HQVXUH�WKH�GHIHQGDQW�NQRZV�DQG�XQGHUVWDQGV�WKH�QDWXUH�RI�WKH�FKDUJHV�DQG�WKH�FRQVHTXHQFHV�RI�WKH�SOHD��
:H�DOVR�OHDUQHG�WKDW��RQFH�D�GHIHQGDQW�ZKR�KDV�SOHDG�JXLOW\�KDV�EHHQ�VHQWHQFHG��WKDW�SOHD�PD\�EH�
ZLWKGUDZQ�RQO\�LI�LW�ZDV�IRXQG�WR�EH�LQYROXQWDU\��WKH�GHIHQGDQW�SUHYDLOV�RQ�D�FODLP�RI�LQHIIHFWLYH�
DVVLVWDQFH�RI�FRXQVHO��RU�WKH�SURVHFXWRU�IDLOHG�WR�NHHS�WKHLU�SDUW�RI�WKH�EDUJDLQ��

�

&+$37(5�����75,$/�5,*+76�

� $��5LJKW�WR�D�VSHHG\�WULDO�

���$V�VWDWHG�LQ�WKH�6L[WK�$PHQGPHQW��DOO�FULPLQDO�GHIHQGDQWV�KDYH�WKH�ULJKW�WR�D�VSHHG\�WULDO��
7KLV�VLPSO\�PHDQV�WKDW�WKH�JRYHUQPHQW�PD\�QRW�GHOD\�WKH�WULDO��

���,Q�RUGHU�WR�ILQG�WKDW�WKLV�ULJKW�KDV�EHHQ�YLRODWHG��FRXUWV�HYDOXDWH�WKH�WRWDOLW\�RI�WKH�
FLUFXPVWDQFHV��

D��)DFWRUV�FRQVLGHUHG�LQFOXGH�WKH�OHQJWK�RI�WKH�GHOD\��WKH�UHDVRQ�IRU�WKH�GHOD\��DQG�DQ\�
SUHMXGLFH�VXIIHUHG�E\�WKH�GHIHQGDQW��

���7KH�ULJKW�WR�D�VSHHG\�WULDO�DWWDFKHV�RQFH�WKH�GHIHQGDQW�KDV�EHHQ�DUUHVWHG�RU�FKDUJHG��
%HIRUH�WKLV�KDSSHQV��WKHUH�LV�QR�ULJKW�WR�D�VSHHG\�WULDO��

���,I�WKHUH�KDSSHQV�WR�KDYH�EHHQ�D�YLRODWLRQ�RI�WKH�ULJKW�WR�D�VSHHG\�WULDO��WKH�UHPHG\�ZLOO�EH�
GLVPLVVDO�ZLWK�SUHMXGLFH��

%��3URVHFXWRU¶V�GXW\�WR�GLVFORVH�H[FXOSDWRU\�HYLGHQFH��WKH�%UDG\�5XOH��

���8QGHU�WKLV�UXOH��WKH�SURVHFXWRU�PXVW�GLVFORVH�WR�D�FULPLQDO�GHIHQGDQW�DOO�PDWHULDO��
H[FXOSDWRU\�HYLGHQFH��

���)DLOXUH�WR�GLVFORVH�VXFK�HYLGHQFH�ZLOO�EH�D�YLRODWLRQ�RI�'XH�3URFHVV��UHJDUGOHVV�RI�ZKHWKHU�
WKH�IDLOXUH�WR�GLVFORVH�ZDV�LQWHQWLRQDO�RU�LQDGYHUWHQW��
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���,I�WKH�SURVHFXWRU�GRHV��LQ�IDFW��IDLO�WR�GLVFORVH�PDWHULDO�HYLGHQFH�WR�WKH�GHIHQGDQW��DQG�WKH�
GHIHQGDQW�JHWV�FRQYLFWHG��WKH�FRQYLFWLRQ�ZLOO�EH�UHYHUVHG�LI�LW�FDQ�EH�VKRZQ�WKDW��

D��7KH�XQGLVFORVHG�HYLGHQFH�ZDV�IDYRUDEOH�WR�WKH�GHIHQGDQW��DQG�

E��3UHMXGLFH�KDV�UHVXOWHG��WKHUH¶V�D�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH�RXWFRPH�ZRXOG�
KDYH�EHHQ�GLIIHUHQW�KDG�WKH�HYLGHQFH�EHHQ�GLVFORVHG��

&��5LJKW�WR�XQELDVHG�MXGJH�

���7KH�MXGJH�KDV�QR�DFWXDO�PDOLFH�DJDLQVW�WKH�GHIHQGDQW��

���7KH�MXGJH�KDV�QR�ILQDQFLDO�LQWHUHVW�LQ�WKH�RXWFRPH�RI�WKH�WULDO��

���,I�WKH�MXGJH�LV�VKRZQ�WR�KDYH�HLWKHU�DFWXDO�PDOLFH�RU�D�ILQDQFLDO�VWDNH�LQ�WKH�WULDO��WKHQ�GXH�
SURFHVV�ZLOO�KDYH�EHHQ�YLRODWHG��

'��5LJKW�WR�D�MXU\�WULDO��ULJKW�WR�D�IDLU�DQG�LPSDUWLDO�MXU\��

���$�GHIHQGDQW�KDV�WKH�ULJKW�WR�D�MXU\�WULDO�RQO\�IRU�VHULRXV�RIIHQVHV�±�RIIHQVHV�SXQLVKDEOH�E\�
PRUH�WKDQ�VL[�PRQWKV��

���7KH�PLQLPXP�QXPEHU�RI�MXURUV�DOORZHG�LQ�D�FULPLQDO�WULDO�LV�VL[��

D��,I�RQO\�VL[�MXURUV�DUH�XVHG��WKH�YHUGLFW�PXVW�EH�XQDQLPRXV��

E��,I�WKHUH�DUH�WZHOYH�PHPEHUV�RQ�WKH�MXU\��WKH�YHUGLFW�GRHV�QRW�KDYH�WR�EH�
XQDQLPRXV�

L��0D\�EH�UHDFKHG�E\�DV�ORZ�DV�D���WR���PDMRULW\��

���7KH�SRRO�RI�LQGLYLGXDOV�IURP�ZKLFK�WKH�MXURUV�DUH�FKRVHQ�PXVW�UHSUHVHQW�D�FURVV�VHFWLRQ�
RI�WKH�FRPPXQLW\��

D��,I�QRW��WKLV�YLRODWHV�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�DQ�LPSDUWLDO�MXU\�

E��,I�WKH�MXU\�LWVHOI�KDSSHQV�WR�FRQWDLQ�DOO�RI�RQH�GHPRJUDSKLF��WKLV�LV�RND\��DQG�
FRPSOLHV�ZLWK�WKH�&RQVWLWXWLRQ��:KDW¶V�FUXFLDO�LV�WKDW�WKH�SRRO�IURP�ZKLFK�LW�ZDV�
GUDZQ�ZDV�DSSURSULDWHO\�GLYHUVH��

���3HUHPSWRU\�FKDOOHQJHV�

D��$�SHUHPSWRU\�FKDOOHQJH�DOORZV�ERWK�SURVHFXWRU�DQG�GHIHQGDQW�WR�H[FOXGH�MXURUV�
IURP�WKH�MXU\��EXW�WKH\�FDQQRW�EH�XVHG�WR�H[FOXGH�MXURUV�EDVHG�RQ�WKHLU�UDFH�RU�JHQGHU��

E��,I�WKH�SURVHFXWRU�LV�IRXQG�WR�XVH�SHUHPSWRU\�FKDOOHQJHV�WR�H[FOXGH�PHPEHUV�RI�D�
SDUWLFXODU�UDFH�RU�JHQGHU��WKLV�FRQVWLWXWHV�D�YLRODWLRQ�RI�WKH�)RXUWHHQWK�$PHQGPHQW�
(TXDO�3URWHFWLRQ�&ODXVH��

L��'HIHQGDQW¶V�RZQ�UDFH�JHQGHU�LV�LUUHOHYDQW�±�WKHUH�ZLOO�VWLOO�EH�DQ�(TXDO�
3URWHFWLRQ�YLRODWLRQ�HYHQ�ZKHQ�WKH�GHIHQGDQW�LV�D�GLIIHUHQW�UDFH�WKDQ�WKRVH�
ZURQJIXOO\�H[FOXGHG�IURP�WKH�MXU\��

F��,I�D�SURVHFXWRU�KDV�EHHQ�IRXQG�WR�XVH�SHUHPSWRU\�FKDOOHQJHV�WR�H[FOXGH�PHPEHUV�RI�
D�SDUWLFXODU�UDFH�RU�JHQGHU��WKH�GHIHQGDQW�ZLOO�EH�HQWLWOHG�WR�D�QHZ�WULDO�DV�D�UHPHG\��



ϯϲ� � �������������������������������������������������������������������������������������� �
�

(��5LJKW�WR�FRXQVHO�

���$�FULPLQDO�GHIHQGDQW¶V�ULJKW�WR�FRXQVHO�DSSOLHV�WR�DOO�WKH�FULWLFDO�VWDJHV�RI�SURVHFXWLRQ��
REYLRXVO\�LQFOXGHV�WULDO��

���,QHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�

D��,Q�RUGHU�WR�SURYH�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO��LW�PXVW�EH�VKRZQ�WKDW��

L��&RXQVHO�ZDV�GHILFLHQW��FRXQVHO¶V�SHUIRUPDQFH�IHOO�EHORZ�DQ�REMHFWLYH�VWDQGDUG�
RI�UHDVRQDEOHQHVV��

LL��7KDW�WKHUH�ZDV�SUHMXGLFH��EXW�IRU�FRXQVHO¶V�XQSURIHVVLRQDO�HUURUV��WKH�UHVXOW�RI�
WKH�WULDO�ZRXOG�KDYH�EHHQ�GLIIHUHQW��

E��7KLV�WZR�SURQJHG�WHVW�LV�H[WUHPHO\�VWULFW��DV�WKHUH�LV�D�VWURQJ�SUHVXPSWLRQ�DJDLQVW�
ILQGLQJ�FRXQVHO�KDV�EHHQ�GHILFLHQW��)RU�WKLV�UHDVRQ��DQ�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�
FODLP�VKRXOG�XVXDOO\�EH�GHQLHG��

F��,I�D�GHIHQGDQW�GRHV�VXFFHHG�RQ�VXFK�D�FODLP��KH�ZLOO�EH�HQWLWOHG�WR�D�QHZ�WULDO�DV�WKH�
UHPHG\��

)��5LJKW�WR�FRQIURQW�ZLWQHVVHV�DW�WULDO�

���7KLV�ULJKW�LV�QRW�DEVROXWH��

D��)RU�LQVWDQFH��IDFH�WR�IDFH�FRQIURQWDWLRQ�ZLOO�QRW�EH�UHTXLUHG�ZKHQ�LW�VHUYHV�DQ�
LPSRUWDQW�SXEOLF�SXUSRVH��

L��$V�DQ�H[DPSOH��FRXUWV�FDQ�SURWHFW�FKLOG�ZLWQHVVHV�IURP�WDNLQJ�WKH�VWDQG��DQG�
LQVWHDG��DOORZ�WKHP�WR�WHVWLI\�RYHU�D�YLGHR�IHHG��

E��1RWH�DOVR�WKDW�LI�WKH�GHIHQGDQW�DFWV�GLVUXSWLYHO\�GXULQJ�WULDO��WKH�MXGJH�FDQ�UHPRYH�
KLP�IURP�WKH�FRXUWURRP��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�PDQ\�RI�WKH�FRQVWLWXWLRQDO�ULJKWV�UHODWLQJ�WR�WULDO��:H�OHDUQHG�WKDW�
FULPLQDO�GHIHQGDQWV�KDYH�WKH�ULJKW�WR�D�VSHHG\�WULDO��WKH�ULJKW�WR�KDYH�WKH�SURVHFXWRU�GLVFORVH�DOO�PDWHULDO��
H[FXOSDWRU\�HYLGHQFH��WKH�ULJKW�WR�DQ�XQELDVHG�MXGJH��WKH�ULJKW�WR�D�MXU\�WULDO��WKH�ULJKW�WR�FRXQVHO��DQG�WKH�
ULJKW�WR�FRQIURQW�ZLWQHVVHV��

�

&+$37(5�����(,*+7+�$0(1'0(17�

$��7KH�(LJKWK�$PHQGPHQW�SURKLELWV�³FUXHO�DQG�XQXVXDO�SXQLVKPHQW´�

���&UXHO�DQG�XQXVXDO�SXQLVKPHQW�KDV�EHHQ�GHILQHG�E\�WKH�6XSUHPH�&RXUW�DV�SXQLVKPHQW�WKDW�
LV�JURVVO\�GLVSURSRUWLRQDWH�WR�WKH�VHULRXVQHVV�RI�WKH�RIIHQVH�FRPPLWWHG��

%��'HDWK�SHQDOW\�

���&RQVWLWXWLRQDO�VR�DV�ORQJ�DV�LW�LV�QRW�JURVVO\�GLVSURSRUWLRQDWH�WR�WKH�RIIHQFH�

���$�GHDWK�SHQDOW\�VWDWXWH�FDQQRW�PDQGDWH�WKH�GHDWK�SHQDOW\�IRU�DOO�SHUVRQV�FRQYLFWHG�RI�D�
SDUWLFXODU�FULPH�
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D��'HDWK�SHQDOW\�VWDWXWHV�PXVW�JLYH�WKH�MXU\�UHDVRQDEOH�GLVFUHWLRQ�ZKHWKHU�WR�DSSO\�WKH�
GHDWK�SHQDOW\��

([DPSOH�±�%\�VWDWXWH�LQ�WKH�VWDWH�RI�2]��WKH�GHDWK�SHQDOW\�LV�PDQGDWRU\�ZKHQHYHU�D�
GHIHQGDQW�LV�FRQYLFWHG�RI�ILUVW�GHJUHH�PXUGHU��

Æ�,Q�WKLV�FDVH��WKLV�VWDWXWH�LV�XQFRQVWLWXWLRQDO��%HFDXVH�LW�FUHDWH�DQ�DXWRPDWLF�
FDWHJRU\�IRU�LPSRVLQJ�WKH�GHDWK�SHQDOW\��WR�DQ\RQH�FRQYLFWHG�RI�ILUVW�GHJUHH�
PXUGHU��DQG�FRQWDLQV�QR�SURYLVLRQ�IRU�WKH�H[HUFLVH�RI�GLVFUHWLRQ��LW�YLRODWHV�WKH�
(LJKWK�$PHQGPHQW�SURKLELWLRQ�RI�FUXHO�DQG�XQXVXDO�SXQLVKPHQW��DV�ZHOO�DV�WKH�
)RXUWHHQWK�$PHQGPHQW¶V�GXH�SURFHVV�FODXVH��

���-XURUV�PXVW�EH�DOORZHG�WR�FRQVLGHU�DOO�PLWLJDWLQJ�HYLGHQFH��

D��0LWLJDWLQJ�IDFWRUV�JHQHUDOO\�FRPH�IURP�WKH�GHIHQGDQW¶V�EDFNJURXQG�DQG�FKDUDFWHU�
RU�IURP�WKH�FLUFXPVWDQFHV�RI�WKH�FULPH��DQG�PD\�LQFOXGH�VXFK�WKLQJV�DV�HPRWLRQDO�
GLVWXUEDQFH��GXUHVV��DQG�WKH�GHIHQGDQW¶V�\RXWK��

E��6RPH�VWDWXWHV�SHUPLW�WKH�MXU\�WR�FRQVLGHU�DJJUDYDWLQJ�IDFWRUV�DV�ZHOO�LQ�LPSRVLQJ�
WKH�GHDWK�SHQDOW\��VXFK�DV�D�NLOOLQJ�GRQH�LQ�DQ�HVSHFLDOO\�FUXHO�PDQQHU��D�NLOOLQJ�GRQH�
IRU�PRQHWDU\�JDLQ��DQG�D�GHIHQGDQW�ZLWK�DQ�H[WHQVLYH�IHORQ\�UHFRUG��

���7KHUH�DUH�IRXU�HVWDEOLVKHG�FLUFXPVWDQFHV�ZKHUH�WKH�GHDWK�SHQDOW\�LV�$/:$<6�SURKLELWHG��

D��$�GHIHQGDQW�ZKR�LV�LQVDQH�DW�WKH�WLPH�RI�H[HFXWLRQ�FDQQRW�EH�JLYHQ�WKH�GHDWK�
SHQDOW\��HYHQ�LI�KH�ZDV�VDQH�DW�WKH�WLPH�WKH�FULPH�ZDV�FRPPLWWHG��

E��7KH�GHDWK�SHQDOW\�FDQQRW�EH�LPSRVHG�RQ�D�GHIHQGDQW�ZKR�LV�PHQWDOO\�GLVDEOHG��

F��7KH�GHDWK�SHQDOW\�FDQQRW�EH�LPSRVHG�IRU�D�FULPH�WKDW�GLG�QRW�OHDG�WR�D�YLFWLP¶V�
GHDWK��ZRXOG�EH�D�GLVSURSRUWLRQDWH�SXQLVKPHQW��

L��(YHQ�LI�D�GHIHQGDQW�LV�FRQYLFWHG�RI�FULPH�DV�KHLQRXV�DV�FKLOG�UDSH��KH�FDQQRW�
EH�JLYHQ�WKH�GHDWK�SHQDOW\�LI�WKH�YLFWLP�GLG�QRW�GLH��

G��,W�LV�XQFRQVWLWXWLRQDO�WR�JLYH�WKH�GHDWK�SHQDOW\�WR�VRPHRQH�ZKR�ZDV�XQGHU�WKH�DJH�
RI�HLJKWHHQ�DW�WKH�WLPH�WKH�FULPH�WRRN�SODFH��

L��&RXUWV�KDYH�GHWHUPLQHG�WKDW�WKH�GHDWK�SHQDOW\�IRU�RIIHQGHUV�XQGHU����LV�
GLVSURSRUWLRQDWH�SXQLVKPHQW��

LL��,W�LV�DOVR�XQFRQVWLWXWLRQDO�WR�VHQWHQFH�MXYHQLOH�RIIHQGHUV�WR�PDQGDWRU\�OLIH�LQ�
SULVRQ�ZLWKRXW�SRVVLELOLW\�RI�SDUROH��

&��6HQWHQFH�HQKDQFHPHQWV�

���-XGJHV�KDYH�ZLGH�GLVFUHWLRQ�WR�FRQVLGHU�PDQ\�IDFWRUV��LQFOXGLQJ�IDFWRUV�RWKHU�WKDQ�WKH�
HYLGHQFH�DW�WULDO��LQ�LPSRVLQJ�WKH�VHQWHQFH��DV�ORQJ�DV�WKH�VHQWHQFH�DSSOLHG�FRPHV�ZLWKLQ�WKH�
UDQJH�RI�DOORZHG�E\�WKH�OHJLVODWXUH��

D��)RU�LQVWDQFH��VHQWHQFLQJ�FRXUWV�FDQ�UHO\�RQ�ILQGLQJV�LQ�SUREDWLRQ�UHSRUWV�RI�WKH�
GHIHQGDQW�DQG�WKH�GHIHQGDQW
V�SUHYLRXV�FULPLQDO�UHFRUG��
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���+RZHYHU��LI�WKH�PD[LPXP�VHQWHQFH�RI�D�FULPH�FDQ�EH�LQFUHDVHG�E\�D�FHUWDLQ�IDFW��LW�PXVW�
EH�IRXQG�E\�WKH�MXU\��QRW�WKH�MXGJH��DQG�EH�IRXQG�EH\RQG�D�UHDVRQDEOH�GRXEW��

D��,Q�RWKHU�ZRUGV��LW�LV�WKH�MXU\��QRW�WKH�MXGJH��WKDW�PXVW�ILQG�DQ\�IDFWV�WKDW�DUH�
QHFHVVDU\�WR�LQFUHDVH�WKH�PD[LPXP�SHQDOW\�IRU�D�FULPH��

L��:KHQ�GHFLGLQJ�WR�PDNH�VHQWHQFHV�IRU�PXOWLSOH�FULPHV�UXQ�HLWKHU�FRQVHFXWLYHO\�
RU�FRQFXUUHQWO\��WKDW�GHFLVLRQ�LV�PDGH�E\�D�MXGJH��

([DPSOH�±�0DQ\�VWDWHV�KDYH�KDWH�FULPH�VWDWXWHV��ZKLFK�DOORZ�D�VHQWHQFH�WR�EH�
LQFUHDVHG�EH\RQG�WKH�VWDWXWRU\�PD[LPXP��,Q�VXFK�FDVHV��WKH�IDFW�WKDW�WKH�FULPH�ZDV�
PRWLYDWHG�E\�KDWH�PXVW�EH�IRXQG�E\�WKH�MXU\��EH\RQG�D�UHDVRQDEOH�GRXEW��EHIRUH�WKH�
VHQWHQFH�FDQ�EH�LQFUHDVHG�EH\RQG�WKH�VWDWXWRU\�PD[LPXP��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�(LJKWK�$PHQGPHQW¶V�SURKLELWLRQ�RQ�FUXHO�DQG�XQXVXDO�
SXQLVKPHQW��:H�OHDUQHG�WKDW�D�SXQLVKPHQW�ZLOO�EH�IRXQG�WR�EH�FUXHO�DQG�XQXVXDO��DQG�WKHUHIRUH�
XQFRQVWLWXWLRQDO��ZKHQ�LW�LV�JURVVO\�GLVSURSRUWLRQDWH�WR�FULPH��:H�GLVFXVVHG�WKH�GHDWK�SHQDOW\�DQG�
OHDUQHG�WKDW�LW�FDQQRW�EH�LPSRVHG�RQ�WKH�LQVDQH��WKRVH�ZLWK�PHQWDO�UHWDUGDWLRQ��GHIHQGDQWV�ZKR�ZHUH�
XQGHU����DW�WKH�WLPH�WKH�FULPH�RFFXUUHG��DQG�ZKHQ�D�YLFWLP�GLG�QRW�GLH��:H�DOVR�GLVFXVVHG�VHQWHQFH�
HQKDQFHPHQWV��ZKHUH�ZH�OHDUQHG�WKDW��ZKLOH�MXGJHV�JHQHUDOO\�KDYH�ZLGH�GLVFUHWLRQ�LQ�VHQWHQFLQJ�D�
FRQYLFWHG�GHIHQGDQW��LW�LV�WKH�MXU\��QRW�WKH�MXGJH��ZKR�LV�UHVSRQVLEOH�IRU�WKH�ILQGLQJ�RI�D�IDFW�WKDW�ZRXOG�
LQFUHDVH�WKH�SHQDOW\�IRU�D�FULPH�EH\RQG�WKH�VWDWXWRU\�PD[LPXP�VHQWHQFH��

�

&+$37(5�����'28%/(�-(23$5'<�

$��'RXEOH�-HRSDUG\�&ODXVH�LQ�WKH�)LIWK�$PHQGPHQW��³QRU�VKDOO�DQ\�SHUVRQ�EH�VXEMHFW�IRU�WKH�VDPH�
RIIHQFH�WR�EH�WZLFH�SXW�LQ�MHRSDUG\�RI�OLIH�RU�OLPE�E\�WKH�VDPH�VRYHUHLJQ�´�

���7KH�GRXEOH�MHRSDUG\�FODXVH�PHDQV�WKDW�D�SHUVRQ�PD\�QRW�EH�UHWULHG�IRU�WKH�VDPH�
RIIHQVH��RQFH�MHRSDUG\�KDV�DWWDFKHG��

���7KH�SURKLELWLRQ�DJDLQVW�GRXEOH�MHRSDUG\�DSSOLHV�WR�WKH�IHGHUDO�DQG�VWDWH�JRYHUQPHQWV��

%��:KHQ�-HRSDUG\�DWWDFKHV�

���-HRSDUG\�DWWDFKHV�LQ�D�MXU\�WULDO�RQFH�WKH�MXU\�KDV�EHHQ�VZRUQ�LQ��

���,Q�D�EHQFK�WULDO��RQFH�WKH�ILUVW�ZLWQHVV�LV�VZRUQ��

���:KHQ�WKHUH�LV�QR�WULDO��OLNH�LI�WKH�GHIHQGDQW�SOHDGV�JXLOW\��MHRSDUG\�DWWDFKHV�ZKHQ�WKH�
FRXUW�DFFHSWV�WKH�SOHD�XQFRQGLWLRQDOO\��

���%HIRUH�DQ\�RI�WKHVH�VLWXDWLRQV�RFFXU��MHRSDUG\�KDV�QRW�DWWDFKHG��DQG�D�QHZ�SURVHFXWLRQ�
DJDLQVW�WKH�GHIHQGDQW�ZLOO�EH�SHUPLVVLEOH��

� &��7KH�GRXEOH�MHRSDUG\�FODXVH�GRHV�QRW�DSSO\�WR�FLYLO�SURFHHGLQJV�

([DPSOH�±�$�GHIHQGDQW�FDQ�EH�FULPLQDOO\�SURVHFXWHG�IRU�WD[�IUDXG��DQG�DIWHUZDUGV��WKHUH�FDQ�
EH�D�FLYLO�SURFHHGLQJ�DJDLQVW�WKH�GHIHQGDQW�WR�UHFRYHU�EDFN�WD[HV�DQG�SHQDOWLHV��

�
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'��7KH�³VDPH�RIIHQVH´�UHTXLUHPHQW�

���7KH�JHQHUDO�UXOH�LV�WKDW�WZR�FULPHV�DUH�QRW�WKH�VDPH�RIIHQVH�LI�HDFK�FRQWDLQV�DQ�HOHPHQW�
WKDW�WKH�RWKHU�GRHV�QRW��

D��:KDW�WKLV�PHDQV�LV�WKDW�D�GHIHQGDQW�PD\�RQO\�EH�WULHG�IRU�WZR�FULPHV�LI�HDFK�FULPH�
FRQWDLQV�DQ�HOHPHQW�WKDW�WKH�RWKHU�GRHV�QRW��

���,I�MHRSDUG\�KDV�DWWDFKHG�IRU�D�FHUWDLQ�RIIHQVH��WKH�GHIHQGDQW�FDQQRW�EH�UHWULHG�IRU�DQ\�
JUHDWHU�RU�OHVVHU�LQFOXGHG�RIIHQVHV��

([DPSOH�±�LI�D�GHIHQGDQW�LV�FRQYLFWHG�RI�DJJUDYDWHG�UREEHU\��WKH�SURVHFXWLRQ�FRXOG�QRW�
VXEVHTXHQWO\�FKDUJH�WKH�GHIHQGDQW�ZLWK�VLPSOH�UREEHU\��

(��7KH�³VDPH�VRYHUHLJQ´�UHTXLUHPHQW�

���'RXEOH�MHRSDUG\�SURKLELWV�UHWU\LQJ�D�GHIHQGDQW�IRU�WKH�VDPH�RIIHQVH�E\�WKH�VDPH�
VRYHUHLJQ�RQO\��

���6WDWH�DQG�IHGHUDO�JRYHUQPHQW�DUH�QRW�WKH�VDPH�VRYHUHLJQ��

� � ���6HSDUDWH�VWDWHV�DUH�QRW�WKH�VDPH�VRYHUHLJQ��

���+RZHYHU��VWDWHV�DQG�PXQLFLSDOLWLHV�ZLWKLQ�WKHP�$5(�WKH�VDPH�VRYHUHLJQ��

D��7KHUHIRUH��VLQFH�PXQLFLSDOLWLHV�DUH�FRQVLGHUHG�SDUW�RI�WKH�VWDWH��ERWK�D�VWDWH�DQG�LWV�
PXQLFLSDOLW\�FDQQRW�WU\�D�GHIHQGDQW�IRU�WKH�VDPH�RIIHQVH��

)��([FHSWLRQV�WR�WKH�GRXEOH�MHRSDUG\�UXOH��SHUPLW�UHWULDO���

���$�KXQJ�MXU\�±�D�MXU\�WKDW�FDQQRW�DJUHH�XSRQ�D�YHUGLFW�DQG�LV�XQDEOH�WR�UHDFK�WKH�UHTXLUHG�
XQDQLPLW\�RU�PDMRULW\���

���$�PLVWULDO�IRU�PDQLIHVW�QHFHVVLW\�±�H[DPSOHV�RI�FDXVHV�RI�PLVWULDOV�IRU�PDQLIHVW�QHFHVVLW\�
LQFOXGH�D�GHIHFWLYH�LQGLFWPHQW��MXURU�PLVFRQGXFW��DQG�WKH�XQDYDLODELOLW\�RI�DQ�HVVHQWLDO�
ZLWQHVV��GHDWK�RU�LOOQHVV�RI�MXGJH���

���:KHQ�WKH�GHIHQGDQW�KDV�VXFFHVVIXOO\�DSSHDOHG�WKH�FRQYLFWLRQ��+RZHYHU��WKLV�H[FHSWLRQ�
ZLOO�QRW�DSSO\�ZKHQ�WKH�UHYHUVDO�ZDV�EDVHG�RQ�WKH�LQVXIILFLHQF\�RI�WKH�HYLGHQFH��

���7KH�GHIHQGDQW�KDV�EUHDFKHG�WKH�SOHD�DJUHHPHQW��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GRXEOH�MHRSDUG\�FODXVH�RI�WKH�)LIWK�$PHQGPHQW��:H�OHDUQHG�
WKDW��XQGHU�WKLV�FODXVH��D�SHUVRQ�PD\�QRW�EH�UHWULHG�IRU�WKH�VDPH�RIIHQVH��RQFH�MHRSDUG\�KDV�DWWDFKHG��:H�
OHDUQHG�WKDW�-HRSDUG\�DWWDFKHV�LQ�D�MXU\�WULDO�RQFH�WKH�MXU\�KDV�EHHQ�VZRUQ�LQ��DQG�DWWDFKHV�LQ�D�EHQFK�
WULDO�RQFH�WKH�ILUVW�ZLWQHVV�LV�VZRUQ�LQ��:H�OHDUQHG�DERXW�WKH�³VDPH�RIIHQVH´�UHTXLUHPHQW��ZKLFK�PHDQV�
WKDW�D�GHIHQGDQW�FDQQRW�EH�WULHG�IRU�RQH�FULPH�DQG�WKHQ�ODWHU�IRU�DQRWKHU�FULPH�XQOHVV�HDFK�FULPH�
FRQWDLQV�DQ�HOHPHQW�WKDW�WKH�RWKHU�GRHV�QRW��:H�DOVR�GLVFXVVHG�WKH�³VDPH�VRYHUHLJQ´�UHTXLUHPHQW��ZKLFK�
EDUV�UHWULDO�E\�WKH�VDPH�VRYHUHLJQ�RQO\��$QG�ODVWO\��ZH�OHDUQHG�WKDW�GRXEOH�MHRSDUG\�GRHV�QRW�DSSO\�LQ�
WKHVH�IRXU�VLWXDWLRQV��ZKHQ�WKHUH�KDV�EHHQ�D�KXQJ�MXU\��ZKHQ�WKHUH�KDV�EHHQ�D�PLVWULDO�IRU�PDQLIHVW�
QHFHVVLW\��ZKHQ�WKH�GHIHQGDQW�KDV�DSSHDOHG�WKH�FRQYLFWLRQ�XQOHVV�LW�ZDV�EDVHG�RQ�WKH�LQVXIILFLHQF\�RI�WKH�
HYLGHQFH��DQG�ZKHQ�WKH�GHIHQGDQW�KDV�EUHDFKHG�WKH�SOHD�DJUHHPHQW��

�
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$��7KH�)LIWK�$PHQGPHQW�VWDWHV�WKDW��³QR�SHUVRQ«VKDOO�EH�FRPSHOOHG�LQ�DQ\�FULPLQDO�FDVH�WR�EH�D�
ZLWQHVV�DJDLQVW�KLPVHOI�´�

���7KLV�LV�NQRZQ�DV�WKH�)LIWK�$PHQGPHQW�SULYLOHJH�DJDLQVW�FRPSHOOHG�VHOI�LQFULPLQDWLRQ��DQG�
LQYRNLQJ�LW�FRPPRQO\�UHIHUUHG�WR�DV�³WDNLQJ�WKH�ILIWK�´�

���*LYHV�D�SHUVRQ�WKH�ULJKW�WR�UHIXVH�WR�PDNH�DQ\�VWDWHPHQWV�RU�DQVZHU�TXHVWLRQV�WKDW�PD\�
WHQG�WR�LQFULPLQDWH�WKH�SHUVRQ��

���$SSOLHV�QRW�RQO\�WR�WKH�IHGHUDO�JRYHUQPHQW��EXW�DOVR�WR�WKH�VWDWHV�WKURXJK�LQFRUSRUDWLRQ�
LQWR�WKH�)RXUWHHQWK�$PHQGPHQW�'XH�3URFHVV�&ODXVH��

%��7KH�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ�SURWHFWV�FLWL]HQV�IURP�PDNLQJ�FRPSHOOHG�WHVWLPRQ\��

���7KH�HYLGHQFH�PXVW�EH�FRPSHOOHG�

D��2QO\�FRPSHOOHG�WHVWLPRQLDO�HYLGHQFH�LV�SULYLOHJHG��

L��)RU�LQVWDQFH��LI�WKH�GHIHQGDQW�SURGXFHV�D�ZULWLQJ�E\�KLV�RZQ�IUHH�ZLOO��WKH�
SROLFH�PD\�VHL]H�WKH�ZULWLQJ��RU�WKH�GHIHQGDQW�PD\�EH�FRPSHOOHG�WR�SURGXFH�LW�
E\�VXESRHQD��EHFDXVH�KH�ZDV�QRW�RULJLQDOO\�FRPSHOOHG�WR�PDNH�WKH�VWDWHPHQW��

([DPSOH�±�$O�&DSRQH�DWWHQGV�D�PDILD�PHHWLQJ��7KHUH��KH�MRWV�GRZQ�VRPH�QRWHV�LQ�KLV�
MRXUQDO�ZKLFK�LQFULPLQDWH�KLP�LQ�D�WD[�HYDVLRQ�VFKHPH��3ROLFH�HYHQWXDOO\�JHW�D�ZDUUDQW�
WR�VHL]H�WKH�MRXUQDO��7KH�SURVHFXWLRQ�VHHNV�WR�DGPLW�WKH�MRXUQDO�LQWR�HYLGHQFH��EXW�$O�
PRYHV�WR�H[FOXGH�WKH�MRXUQDO�DV�D�YLRODWLRQ�RI�KLV�)LIWK�$PHQGPHQW�SULYLOHJH�DJDLQVW�
VHOI�LQFULPLQDWLRQ��+RZ�VKRXOG�WKH�MXGJH�UXOH"�

Æ�,Q�WKLV�FDVH��WKH�MXGJH�VKRXOG�GHQ\�$O¶V�PRWLRQ��DQG�DGPLW�WKH�MRXUQDO��,Q�RXU�
H[DPSOH��&DSRQH�ZDV�QRW�FRPSHOOHG�WR�PDNH�WKRVH�VWDWHPHQWV�LQ�KLV�MRXUQDO��EXW�
UDWKHU��KH�MRWWHG�GRZQ�QRWHV�E\�KLV�RZQ�IUHH�ZLOO��7KHUHIRUH��WKH�)LIWK�
$PHQGPHQW�ZLOO�QRW�KHOS�$O��DQG�WKH�MRXUQDO�ZLOO�EH�DGPLVVLEOH��

���(YLGHQFH�PXVW�EH�WHVWLPRQLDO�

D��2QO\�WHVWLPRQLDO�RU�FRPPXQLFDWLYH�HYLGHQFH�ZLOO�EH�SURWHFWHG��

L��7KH�JRYHUQPHQW�PD\�XVH�SK\VLFDO�HYLGHQFH�WR�LQFULPLQDWH�D�GHIHQGDQW��

([DPSOH�±�.H\VHU�LV�FRPSHOOHG�WR�SDUWDNH�LQ�D�OLQH�XS��(YHU\�SHUVRQ�LQ�WKH�OLQHXS�LV�
UHTXLUHG�WR�VWHS�IRUZDUG��DQG��RQH�DW�D�WLPH��VD\�RXW�ORXG��³*LYH�PH�\RXU�QHFNODFH�RU�
,
OO�VKRRW�\RX�´�$IWHU�KHDULQJ�HDFK�ZLWQHVV�LQ�WKH�OLQHXS��WKH�ZLWQHVV�LGHQWLILHV�.H\VHU�
DW�WKH�FXOSULW��,I�.H\VHU�REMHFWV�WR�WKH�OLQH�XS�DV�YLRODWLQJ�KLV�)LIWK�$PHQGPHQW�ULJKW�
DJDLQVW�VHOI�LQFULPLQDWLRQ��KRZ�VKRXOG�WKH�FRXUW�UXOH´�

Æ�,Q�WKLV�FDVH��.H\VHU¶V�REMHFWLRQ�ZLOO�EH�GHQLHG��8QGHU�WKH�)LIWK�$PHQGPHQW��
RQO\�WHVWLPRQLDO�HYLGHQFH�ZLOO�EH�SURWHFWHG��7KXV��D�GHIHQGDQW�KDV�QR�VHOI�
LQFULPLQDWLRQ�EDVLV�WR�REMHFW�WR�D�OLQHXS�RU�RWKHU�LGHQWLILFDWLRQ�SURFHGXUH��HYHQ�LI�
DVNHG�WR�VD\�FHUWDLQ�ZRUGV��,Q�RXU�H[DPSOH��WKH�ZRUGV�³*LYH�PH�\RXU�QHFNODFH�
RU�,
OO�VKRRW�\RX´�DUH�XVHG�IRU�LGHQWLILFDWLRQ�SXUSRVHV��DQG�QRW�DV�WHVWLPRQ\��
7KHUHIRUH��.H\VHU�FDQQRW�REMHFW�WR�WKH�OLQH�XS�RQ�VHOI�LQFULPLQDWLRQ�JURXQGV��
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E��2WKHU�WKDQ�SDUWLFLSDWLRQ�LQ�OLQH�XSV��RWKHU�H[DPSOHV�RI�QRQ�WHVWLPRQLDO�HYLGHQFH�WKDW�
WKH�SURVHFXWLRQ�FDQ�FRPSHO�D�SHUVRQ�WR�SURGXFH�LQFOXGH��EORRG�VDPSOHV��KDQGZULWLQJ�
VDPSOHV��YRLFH�VDPSOHV��KDLU�VDPSOHV��ILQJHUSULQWV��DQG�EXVLQHVV�UHFRUGV��

L��)RU�DOO�WKHVH�W\SHV�RI�QRQ�WHVWLPRQLDO�HYLGHQFH��WKH�SULYLOHJH�DJDLQVW�
FRPSXOVRU\�VHOI�LQFULPLQDWLRQ�GRHV�QRW�DSSO\��

&��,PSRUWDQW�SRLQWV�UHJDUGLQJ�WKH�SULYLOHJH�DJDLQVW�FRPSHOOHG�VHOI�LQFULPLQDWLRQ��

���$Q\�SHUVRQ�FDQ�WDNH�WKH�)LIWK��

D��,W�PD\�EH�DVVHUWHG�E\�WKH�GHIHQGDQW��ZLWQHVV��RU�D�SDUW\�LQ�D�FLYLO�SURFHHGLQJ��
&RUSRUDWLRQV�DQG�SDUWQHUVKLSV��KRZHYHU��FDQQRW�DVVHUW�WKH�SULYLOHJH��

���7KH�SULYLOHJH�FDQ�EH�DVVHUWHG�LQ�DQ\�SURFHHGLQJ�ZKHUH�DQ�LQGLYLGXDO�LV�WHVWLI\LQJ�XQGHU�
RDWK��LQFOXGHV�WULDOV�DQG�RWKHU�KHDULQJV���

D��$�SHUVRQ�PXVW�DVVHUW�WKH�SULYLOHJH�WKH�ILUVW�WLPH�D�TXHVWLRQ�LV�DVNHG��RU�WKH�SHUVRQ�
ZLOO�ZDLYH�KLV�)LIWK�$PHQGPHQW�SULYLOHJH�IRU�DOO�VXEVHTXHQW�FULPLQDO�SURVHFXWLRQV��

E��7KH�SULYLOHJH�DSSOLHV�WR�FLYLO�SURFHHGLQJV��DV�LW�GRHV�WR�FULPLQDO�SURFHHGLQJV��

L��,I�D�GHIHQGDQW�IDLOV�WR�DVVHUW�WKH�SULYLOHJH�LQ�D�FLYLO�SURFHHGLQJ��WKH�GHIHQGDQW�
FDQQRW�DVVHUW�WKH�SULYLOHJH�LQ�D�VXEVHTXHQW�FULPLQDO�SURFHHGLQJ��6R�LI�WKH�
GHIHQGDQW�DQVZHUV�D�TXHVWLRQ�LQ�D�FLYLO�SURFHHGLQJ��KH�FDQQRW�H[FOXGH�WKDW�
HYLGHQFH�LQ�D�VXEVHTXHQW�FULPLQDO�SURFHHGLQJ�XQGHU�WKH�)LIWK�$PHQGPHQW��

���,Q�JHQHUDO��SURVHFXWRUV�FDQQRW�FRPPHQW�RQ�D�GHIHQGDQW¶V�GHFLVLRQ�QRW�WR�WHVWLI\�DW�WULDO��
$OVR��SURVHFXWRUV�FDQQRW�FRPPHQW�RQ�D�GHIHQGDQW
V�GHFLVLRQ�WR�LQYRNH�KLV�ULJKW�WR�VLOHQFH�RU�
ULJKW�WR�FRXQVHO�DIWHU�UHFHLYLQJ�0LUDQGD�ZDUQLQJV��

'��7KHUH�DUH�WKUHH�ZD\V�WR�HOLPLQDWH�WKH�)LIWK�$PHQGPHQW�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ��

���$�ZLWQHVV�PD\�EH�FRPSHOOHG�WR�DQVZHU�TXHVWLRQV�LI�JUDQWHG�LPPXQLW\��,Q�WKLV�VLWXDWLRQ��
WKH�SURVHFXWLRQ�LV�EDUUHG�IURP�XVLQJ�WKH�ZLWQHVV¶�WHVWLPRQ\�RU�DQ\WKLQJ�GHULYHG�IURP�LW�WR�
FRQYLFW�WKH�ZLWQHVV��

���,I�D�GHIHQGDQW�WDNHV�WKH�VWDQG��KH�ZDLYHV�WKH�DELOLW\�WR�WDNH�WKH�)LIWK�DV�WR�DQ\WKLQJ�
ZLWKLQ�WKH�VFRSH�RI�FURVV�H[DPLQDWLRQ��

���7KH�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ�ZLOO�EH�XQDYDLODEOH�LI�WKH�VWDWXWH�RI�OLPLWDWLRQ�
KDV�UXQ�RQ�WKH�XQGHUO\LQJ�FULPH��EHFDXVH�WKH�ZLWQHVV¶V�WHVWLPRQ\�FRXOG�QRW�H[SRVH�KLP�WR�
DQ\�FULPLQDO�SURVHFXWLRQ��

� Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�)LIWK�$PHQGPHQW�SULYLOHJH�DJDLQVW�FRPSHOOHG�VHOI�
LQFULPLQDWLRQ��:H�OHDUQHG�WKDW��XQGHU�WKLV�SULYLOHJH��RQO\�FRPSHOOHG�WHVWLPRQLDO�HYLGHQFH�LV�SURWHFWHG��
:H�OHDUQHG�WKDW�WKH�SULYLOHJH�FDQ�EH�DVVHUWHG�E\�DQ\RQH�LQ�DQ\�W\SH�RI�FDVH�ZKHUH�WKH�SHUVRQ�LV�
WHVWLI\LQJ�XQGHU�RDWK��:H�OHDUQHG�WKDW�WKH�IDLOXUH�WR�DVVHUW�WKH�SULYLOHJH�LQ�D�FLYLO�SURFHHGLQJ�XQGHUPLQHV�
WKH�DELOLW\�WR�FODLP�LW�LQ�D�ODWHU�FULPLQDO�SURFHHGLQJ��$QG�ZH�DOVR�OHDUQHG�WKDW�WKH�SULYLOHJH�FDQ�EH�
HOLPLQDWHG�XQGHU�JUDQW�RI�LPPXQLW\��ZKHQ�WKH�GHIHQGDQW�WDNHV�WKH�VWDQG��DQG�ZKHQ�WKH�VWDWXWH�RI�
OLPLWDWLRQV�KDV�UXQ��
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