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&+$37(5�����:+$7�,6�3523(57<"�

3URSHUW\�LV�DQ\WKLQJ�WKDW�D�SHUVRQ�KDV�OHJDO�WLWOH�WR���,Q�RWKHU�ZRUGV��WKH�WHUP�SURSHUW\�GHVFULEHV�
WKH�OHJDO�UHODWLRQVKLS�RI�D�SHUVRQ�WR�D�WKLQJ��

$��7KHUH�DUH���W\SHV�RI�SURSHUW\�WKDW�FDQ�EH�RZQHG��

����3HUVRQDO�SURSHUW\�²�WDQJLEOH�DQG�LQWDQJLEOH�WKLQJV��

D��7DQJLEOH�SURSHUW\�²�LWHPV�WKDW�DUH�PRYDEOH��OLNH�PHUFKDQGLVH�DQG�DQLPDOV��

E��,QWDQJLEOH�SURSHUW\�²�LQFOXGHV�ULJKWV��OLNH�VWRFN��ERQGV��SDWHQWV��DQG�FRS\ULJKWV��

����5HDO�SURSHUW\�²�FRQVLVWV�RI�ODQG�DQG�DQ\WKLQJ�HUHFWHG�RQ��JURZLQJ�RQ��RU�DIIL[HG�WR�WKH�
ODQG�²�LQFOXGLQJ�EXLOGLQJV��OLJKW�IL[WXUHV�DQG�FURSV��

D���1RWH�WKDW�ODQG�DOVR�UHIHUV�WR�WKH�DLU�DERYH�DQG�WKH�JURXQG�EHORZ�WKH�HDUWK
V�
VXUIDFH��

%��7KHUH�DUH�PDQ\�GLIIHUHQW�ULJKWV�WKDW�FDQ�EH�DVVRFLDWHG�ZLWK�SURSHUW\���6LQFH�SURSHUW\�FRQVLVWV�
RI�PDQ\�ULJKWV��LW�LV�XVHIXO�WR�LPDJLQH�HYHU\�SLHFH�RI�SURSHUW\��UHDO�RU�SHUVRQDO��DV�D�EXQGOH�RI�
ULJKWV�WKDW�FDQ�EH�GLYLGHG�XS�DQG�KHOG�E\�GLIIHUHQW�SDUWLHV��

([DPSOH�²�7KH�XWLOLW\�FRPSDQ\�KDV�DQ�HDVHPHQW�WR�KDYH�D�WHOHSKRQH�SROH�RQ�VRPHRQH¶V�
ODQG��

Æ�,Q�WKLV�FDVH��WKH�ODQGRZQHU�KROGV�WKH�ODUJHVW�EXQGOH�RI�ULJKWV��ZKLFK�LQFOXGH�WKH�
ULJKW�WR�RFFXS\�WKH�ODQG��WKH�ULJKW�WR�H[FOXGH�RWKHUV��DQG�WKH�ULJKW�WR�WUDQVIHU�WKH�
SURSHUW\���$W�WKH�VDPH�WLPH��WKH�XWLOLW\�FRPSDQ\�KDV�D�VPDOOHU�EXQGOH�RI�ULJKWV�
DVVRFLDWHG�ZLWK�WKH�ODQG��ZKLFK�LQFOXGHV�WKH�ULJKW�WR�KDYH�D�WHOHSKRQH�SROH�RQ�WKH�
SURSHUW\�DV�ZHOO�DV�WKH�ULJKW�WR�HQWHU�WKH�SURSHUW\�WR�PDNH�QHFHVVDU\�UHSDLUV��

&��,Q�RUGHU�IRU�DQ�LWHP�WR�EH�FRQVLGHUHG�SURSHUW\��WKH�OHJDO�V\VWHP�PXVW�HQIRUFH�RZQHUVKLS�
ULJKWV�LQ�WKH�LWHP���,Q�UHJDUGV�WR�SHUVRQDO�SURSHUW\��HVVHQWLDOO\�HYHU\WKLQJ�LQ�H[LVWHQFH�LV�
FRQVLGHUHG�SURSHUW\��KRZHYHU��WKHUH�DUH�UDUH�H[FHSWLRQV��

([DPSOH�²�$�&DOLIRUQLD�FRXUW�KDV�KHOG�WKDW�VXUJLFDOO\�UHPRYHG�ERG\�SDUWV�DUH�QRW�SURSHUW\��
,Q�WKLV�FDVH��UHVHDUFKHUV�KDG�UHPRYHG�WLVVXH�IURP�SDWLHQWV�DQG�VXEVHTXHQWO\�SURILWHG�RII�WKH�
WLVVXH���7KH�SDWLHQWV�VXHG�IRU�WKH�PRQH\�WKDW�ZDV�PDGH�RII�WKHLU�RZQ�WLVVXH��FODLPLQJ�WKDW�
WKH\�KDG�DQ�RZQHUVKLS�LQWHUHVW�LQ�WKH�WLVVXH���6HH�0RRUH�Y��5HJHQWV�RI�WKH�8QLYHUVLW\�RI�
&DOLIRUQLD���������

Æ�,Q�WKLV�FDVH��WKH�SDWLHQWV�GLG�QRW�UHFRYHU�EHFDXVH�WKH�FRXUW�KHOG�WKDW�QR�RQH�OHJDOO\�
RZQV�ERG\�SDUWV�RU�WLVVXH�RQFH�UHPRYHG�IURP�WKH�KXPDQ�ERG\���7KH�FRXUW¶V�GHFLVLRQ�
ZDV�EDVHG�XSRQ�VHYHUDO�SXEOLF�SROLF\�FRQVLGHUDWLRQV��LQFOXGLQJ�WKH�GHVLUH�WR�IXUWKHU�
WHFKQLFDO�LQQRYDWLRQ�LQ�WKH�ILHOG�RI�PHGLFLQH�DQG�SUHYHQWLQJ�WKH�VHOOLQJ�RI�KXPDQ�ERG\�
SDUWV�RU�WLVVXH�RQ�WKH�EODFN�PDUNHW��

'��:KLOH�FHUWDLQ�WDQJLEOH�LWHPV��ERG\�SDUWV��PD\�EH�FRQVLGHUHG�LWHPV�WKDW�DUH�127�SURSHUW\��NHHS�
LQ�PLQG�WKDW�FHUWDLQ�LQWDQJLEOH�WKLQJV²OLNH�LQWHOOHFWXDO�SURSHUW\²&$1�EH�FRQVLGHUHG�SURSHUW\��

���,QWHOOHFWXDO�SURSHUW\�FRQVLVWV�RI�SDWHQWV��FRS\ULJKWV��WUDGHPDUNV��WUDGH�VHFUHWV��DQG�WKH�
ULJKW�LQ�RQH¶V�LGHQWLW\��
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Ź�,Q�WKLV�RXWOLQH��ZH�ZLOO�GLVFXVV�KRZ�VRPHRQH�EHFRPHV�WKH�RZQHU�RI�SURSHUW\��:H�ZLOO�ORRN�DW�
ZKDW�KDSSHQV�ZKHQ�SHUVRQDO�SURSHUW\�LV�ORVW�DQG�IRXQG��:H�ZLOO�GLVFXVV�WKH�HVWDWH�V\VWHP�DQG�WKH�
GLIIHUHQW�W\SHV�RI�LQWHUHVWV�SHRSOH�FDQ�KDYH�LQ�UHDO�SURSHUW\���:H�ZLOO�WKHQ�FRYHU�ODQGORUG�WHQDQW�ODZ��
$IWHU�WKDW�ZH�ZLOO�ORRN�DW�QRQSRVVHVVRU\�LQWHUHVWV�LQ�UHDO�HVWDWH��VXFK�DV�HDVHPHQWV�DQG�FRYHQDQWV��7KHQ�
ZH�ZLOO�GLVFXVV�WKH�UHDO�HVWDWH�EX\LQJ�DQG�VHOOLQJ�SURFHVV��/DVWO\�ZH�ZLOO�GLVFXVV�GHHGV�DQG�PRUWJDJHV��

�

&+$37(5�����2:1(56+,3�$1'�$&48,6,7,21�²�:,/'�$1,0$/6�

$��*HQHUDOO\��RQH�JDLQV�WLWOH�WR�UHDO�DQG�SHUVRQDO�SURSHUW\�E\�DFTXLULQJ�LW�IURP�DQRWKHU���+RZHYHU��
LQ�FHUWDLQ�FLUFXPVWDQFHV��OLNH�IRU�SURSHUW\�WKDW�KDV�QR�RZQHU��RQH�FDQ�JDLQ�WLWOH�WR�SURSHUW\�
VLPSO\�E\�SRVVHVVLQJ�WKH�SURSHUW\��

���([DPSOHV�RI�XQRZQHG�SURSHUW\�LQFOXGH�ZLOG�DQLPDOV��UHVRXUFHV��OLNH�RLO�DQG�QDWXUDO�
JDV���DQG�DEDQGRQHG�SURSHUW\��

%��7KH�PRVW�EDVLF�UXOH�IRU�GHWHUPLQLQJ�RZQHUVKLS�RI�SURSHUW\�LV�WKH�ILUVW�LQ�WLPH�UXOH��DOVR�NQRZQ�
DV�WKH�UXOH�RI�FDSWXUH���

���8QGHU�WKH�ILUVW�LQ�WLPH�UXOH��WKH�ILUVW�SHUVRQ�ZKR�WDNHV�KROG�RI�SURSHUW\�EHFRPHV�WKH�
RZQHU��

&��,Q�RUGHU�WR�KROG�WLWOH�WR�UHDO�SURSHUW\��VXFK�ULJKWV�DULVH�RQO\�WKURXJK�JRYHUQPHQW��

D��(DFK�VWDWH�LQ�WKH�8QLWHG�6WDWHV�KDV�H[FOXVLYH�MXULVGLFWLRQ�RYHU�WKH�ODQG�ZLWKLQ�LWV�ERUGHUV��
DQG�WKHUHIRUH�6WDWHV�KDYH�WKH�SRZHU�WR�GHWHUPLQH�WKH�ODZV�IRU�WUDQVIHUULQJ�RZQHUVKLS�RI�ODQG��

���8VXDOO\�ODQG�LV�WUDQVIHUUHG�E\�D�GHHG��EXW�WKHUH�DUH�RWKHU�ZD\V��LQFOXGLQJ�E\�ZLOO�RU�
E\�FRQWUDFW��

���1RWH�WKDW�ZKHQ�DQ�LQGLYLGXDO�SXUFKDVHV�UHDO�SURSHUW\��KH�EX\V�WKH�EXQGOH�RI�ULJKWV�
SUHYLRXVO\�KHOG�E\�WKH�VHOOHU���7KH�WUDQVIHUULQJ�RI�UHDO�HVWDWH�ZLOO�EH�GLVFXVVHG�ODWHU�LQ�
WKLV�RXWOLQH��

'��3HUVRQDO�SURSHUW\�FDQ�EH�WUDQVIHUUHG�IURP�LWV�RZQHU�WR�DQRWKHU�E\�VDOH��FRQWUDFW��RU�JLIW��

D��+RZHYHU��IRU�SURSHUW\�WKDW�GRHV�127�KDYH�D�WUXH�RZQHU��RQH�JDLQV�WLWOH�WR�WKH�SURSHUW\�
EDVHG�RQ�WKH�ILUVW�LQ�WLPH�UXOH��

���7KLV�PHDQV�WKDW�WKH�ILUVW�SHUVRQ�WR�H[HUFLVH�GRPLQLRQ�DQG�FRQWURO�RYHU�DQ�XQRZQHG�
LWHP�JDLQV�ULJKWV�LQ�WKH�LWHP�WKDW�DUH�VXSHULRU�WR�HYHU\RQH�HOVH��

(��$�:,/'�$1,0$/��WKDW�LV�QRW�RQ�SULYDWH�SURSHUW\��LV�DQ�H[DPSOH�RI�XQRZQHG�SURSHUW\��

���%DVHG�RQ�WKH�ILUVW�LQ�WLPH�UXOH��D�SHUVRQ�ZLOO�EHFRPH�WKH�RZQHU�RI�D�ZLOG�DQLPDO��

�L��%\�FDSWXULQJ�WKH�DQLPDO��
�LL��E\�PRUWDOO\�ZRXQGLQJ�WKH�DQLPDO��RU�
�LLL��%\�REWDLQLQJ�FRQVWUXFWLYH�SRVVHVVLRQ�RI�WKH�DQLPDO��

�

�
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���2QH�FDQ�EHFRPH�WKH�RZQHU�RI�D�ZLOG�DQLPDO�E\�&$3785,1*�WKH�DQLPDO��

D��,I�VRPHRQH�LV�LQ�SXUVXLW�RI�WKH�ZLOG�DQLPDO��WKDW�GRHV�QRW�JLYH�WKH�SXUVXHU�DQ\�
ULJKWV�WR�WKH�DQLPDO��

([DPSOH�²�,Q�WKH�ODQGPDUN�FDVH��3LHUVRQ�YHUVXV�3RVW���������D�KXQWHU�ZDV�LQ�
SXUVXLW�RI�D�IR[�RQ�YDFDQW�ODQG��EXW�EHIRUH�KH�FRXOG�FDWFK�WKH�IR[��VRPHRQH�HOVH�
FDPH�DORQJ�DQG�NLOOHG�WKH�IR[�DQG�WRRN�LW�DZD\���7KH�KXQWHU�VXHG��

Æ�,Q�WKLV�FDVH��WKH�&RXUW�KHOG�WKDW�KXQWHU�ZDV�QRW�HQWLWOHG�WR�IR[�EHFDXVH�
DOWKRXJK�KH�ZDV�LQ�SXUVXLW�RI�WKH�DQLPDO��KH�QHYHU�DFWXDOO\�FDSWXUHG�LW��

E��,Q�VRPH�MXULVGLFWLRQV��D�SHUVRQ�ZKR�LV�LQ�SXUVXLW�RI�XQRZQHG�SURSHUW\�PD\�KDYH�
ZKDW¶V�FDOOHG�D�SUH�SRVVHVVRU\�LQWHUHVW�LQ�WKH�SURSHUW\�RQFH�KLV�HIIRUW�WR�SRVVHVV�LV�
LQWHUUXSWHG�E\�DQRWKHU¶V�XQODZIXO�DFW��

([DPSOH�²�$�KRPH�UXQ�LV�KLW�DW�D�EDVHEDOO�JDPH�DQG�7RP�JRHV�DIWHU�WKH�
EDOO���-HUU\�SXVKHV�7RP�RXW�RI�WKH�ZD\�DQG�-HUU\�HQGV�XS�ZLWK�WKH�EDOO��

Æ�,Q�WKLV�FDVH��EHFDXVH�-HUU\�FRPPLWWHG�D�EDWWHU\�DJDLQVW�7RP�WR�JHW�WKH�
EDVHEDOO��WKH�FRXUW�PD\�DZDUG�7RP�D�SUH�SRVVHVVRU\�LQWHUHVW�LQ�WKH�EDOO��
DQG�RUGHU�WKDW�7RP�DQG�-HUU\�ERWK�RZQ�WKH�EDOO�

���%HVLGHV�FDSWXUH��RQH�FDQ�EHFRPH�WKH�RZQHU�RI�D�ZLOG�DQLPDO�E\�0257$//<�
:281',1*�WKH�DQLPDO��

([DPSOH�²�/HW¶V�DVVXPH�WKDW�WKH�KXQWHU�KDG�VKRW�DQG�PRUWDOO\�ZRXQGHG�WKH�IR[���%XW�
EHIRUH�WKH�IR[�GLHG��VRPHRQH�HOVH�FDPH�DORQJ�DQG�FDSWXUHG�WKH�DQLPDO��

Æ�,Q�WKLV�FDVH��WKH�KXQWHU�ZRXOG�EH�HQWLWOHG�WR�WKH�IR[�EHFDXVH�KH�PRUWDOO\�
ZRXQGHG�WKH�DQLPDO�EHIRUH�DQ\RQH�HOVH�FDSWXUHG�WKH�DQLPDO��

D���1RWH�WKDW�RQFH�D�ZLOG�DQLPDO�KDV�EHHQ�FDSWXUHG�DQG�LV�XQGHU�WKH�FRQWURO�RI�WKH�
RZQHU��WKH�RZQHU¶V�ULJKW�RI�RZQHUVKLS�FDQ�EH�VWULSSHG�DZD\�LI�WKH�DQLPDO�HVFDSHV�RU�LV�
UHOHDVHG�EDFN�LQWR�WKH�ZLOG��

���7KH�DQLPDO�ZLOO�WKHQ�RQFH�DJDLQ�EH�XQRZQHG�DQG�WKH�QH[W�SHUVRQ�WR�FDSWXUH�LW�
ZLOO�EHFRPH�WKH�QHZ�RZQHU��

���%HVLGHV�FDSWXULQJ�DQG�PRUWDOO\�ZRXQGLQJ�D�ZLOG�DQLPDO��RQH�FDQ�DOVR�EHFRPH�WKH�RZQHU�
LI�KH�H[HUFLVHV�&216758&7,9(�3266(66,21�RYHU�WKH�DQLPDO��

D��&RQVWUXFWLYH�SRVVHVVLRQ�LV�D�OHJDO�WKHRU\�XVHG�WR�H[WHQG�SRVVHVVLRQ�WR�VLWXDWLRQV�
ZKHUH�D�SHUVRQ�KDV�QR�KDQGV�RQ�FXVWRG\�RI�WKH�SURSHUW\��

���$Q�H[DPSOH�RI�FRQVWUXFWLYH�SRVVHVVLRQ�RI�ZLOG�DQLPDOV�RFFXUV�ZKHQ�WKH�
DQLPDO�KDV�EHHQ�WUDSSHG��

D��,I�VRPHRQH�ODZIXOO\�WUDSV�D�ZLOG�DQLPDO��WKH\�ZLOO�EHFRPH�WKH�RZQHU�RI�
WKH�DQLPDO�WKURXJK�FRQVWUXFWLYH�SRVVHVVLRQ��

�



ϰ���������������������������������������������������������������������������������������������������������������������������������������������������������������������������������� �
�

���&RQVWUXFWLYH�SRVVHVVLRQ�RI�ZLOG�DQLPDOV�DOVR�RFFXUV�ZKHQ�DQ�DQLPDO�LV�RQ�
SULYDWH�SURSHUW\��

D��:KLOH�D�ZLOG�DQLPDO�LV�RQ�SULYDWH�SURSHUW\��WKH�ODQGRZQHU�LV�VDLG�WR�
KDYH�FRQVWUXFWLYH�SRVVHVVLRQ�RYHU�WKH�DQLPDO��

E��7KHUHIRUH��LI�VRPHRQH�ZHUH�WR�WUHVSDVV�RQ�DQRWKHU¶V�SURSHUW\�LQ�RUGHU�WR�
FDSWXUH�D�ZLOG�DQLPDO��WKH�WUHVSDVVHU�ZRXOG�QRW�KDYH�DQ\�ULJKWV�LQ�WKH�
DQLPDO�EHFDXVH�WKH�ODQGRZQHU�DOUHDG\�KDG�FRQVWUXFWLYH�SRVVHVVLRQ��

F��1RWH�WKDW�RQFH�D�ZLOG�DQLPDO�OHDYHV�VRPHRQH¶V�SURSHUW\��WKDW�SURSHUW\�
RZQHU�QR�ORQJHU�KDV�FRQVWUXFWLYH�SRVVHVVLRQ�RYHU�WKH�DQLPDO��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�KRZ�RQH�JDLQV�ULJKWV�WR�XQRZQHG�SURSHUW\�OLNH�ZLOG�DQLPDOV�E\�
WKH�ILUVW�LQ�WLPH�UXOH��

�

&+$37(5�����2:1(56+,3�$1'�$&48,6,7,21�²�1$785$/�5(6285&(6�$1'�:$7(5�

$QRWKHU�W\SH�RI�XQRZQHG�SURSHUW\��EHVLGHV�ZLOG�DQLPDOV��LV�QDWXUDO�UHVRXUFHV�²�OLNH�RLO��QDWXUDO�
JDV��DQG�PLQHUDOV��

$��*HQHUDOO\��QDWXUDO�UHVRXUFHV�WKDW�DUH�HPEHGGHG�LQ�WKH�JURXQG�EHQHDWK�D�SURSHUW\�EHORQJ�WR�WKH�
RZQHU�RI�WKH�VXUIDFH�SURSHUW\�DERYH��

���+RZHYHU��LI�QDWXUDO�UHVRXUFHV�DUH�LQ�D�SRRO�WKDW�OLHV�EHQHDWK�VHYHUDO�SDUFHOV�RI�SURSHUW\��
WKH�ILUVW�LQ�WLPH�UXOH��WKH�UXOH�RI�FDSWXUH��DSSOLHV��

%��1DWXUDO�UHVRXUFHV�WKDW�PRYH�IUHHO\�DPRQJ�SURSHUWLHV�DUH�NQRZQ�DV�IXJLWLYH�UHVRXUFHV��

���:KHQ�D�ODQGRZQHU�H[WUDFWV�D�IXJLWLYH�UHVRXUFH��OLNH�RLO��IURP�WKH�JURXQG��DQG�FDSWXUHV�
DQG�VWRUHV�WKH�RLO��WKH�ODQGRZQHU�EHFRPHV�WKH�RZQHU�RI�WKH�RLO��

D��1RWH�WKDW�LI�WKH�RLO�WKHQ�OHDNV�DZD\��WKH�ODQGRZQHU�ZLOO�ORVH�RZQHUVKLS�RI�WKH�RLO��
MXVW�DV�D�SHUVRQ�ZLOO�ORVH�RZQHUVKLS�RI�D�ZLOG�DQLPDO�WKDW�HVFDSHV��

���1RWH�WKDW�ODQGRZQHUV�KDYH�WKH�H[FOXVLYH�ULJKW�WR�XVH�DQG�SRVVHVV�QRW�RQO\�WKH�VXUIDFH�RI�
WKH�ODQG��EXW�DOVR�WKH�DLUVSDFH�DERYH��DQG�DQ\WKLQJ�XQGHUQHDWK�WKH�SURSHUW\��

D��7KLV�PHDQV�WKDW�ODQGRZQHUV�PD\�QRW�GULOO�GLDJRQDOO\�WR�FDSWXUH�XQGHUJURXQG�
UHVRXUFHV�WKDW�DUH�XQGHUQHDWK�DQRWKHU¶V�SURSHUW\��

���1RWH�WKDW�ODQGRZQHUV�DOVR�KDYH�WKH�ULJKW�WR�KDYH�WKHLU�ODQG�VXSSRUWHG�LQ�LWV�QDWXUDO�VWDWH�
E\�QHLJKERULQJ�SURSHUWLHV�DQG�E\�DQ\�XQGHUJURXQG�RFFXSDQWV��OLNH�D�PLQLQJ�FRPSDQ\��

���1RWH�WKDW�VXUIDFH�ZDWHU��OLNH�UDLQIDOO��LV�FRQVLGHUHG�D�IXJLWLYH�UHVRXUFH���7KHUHIRUH��D�
ODQGRZQHU�FDQ�FDSWXUH�DQG�XVH�DV�PXFK�VXUIDFH�ZDWHU�DV�GHVLUHG��

�

�
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&��+RZHYHU��GLIIHUHQW�UXOHV�DSSO\�WR�ZDWHU�IURP�ULYHUV��VWUHDPV��DQG�ODNHV���7KHVH�VRXUFHV�RI�ZDWHU�
DUH�UHIHUUHG�WR�DV�ZDWHUFRXUVHV���7KH�UXOHV�RI�RZQHUVKLS�LQ�UHJDUG�WR�ZDWHUFRXUVHV�DUH�GHWHUPLQHG�
E\�HLWKHU�WKH�ULSDULDQ�GRFWULQH�RU�WKH�SULRU�DSSURSULDWLRQ�GRFWULQH��

���7KH�ULSDULDQ�GRFWULQH��ZKLFK�LV�FRPPRQ�LQ�WKH�HDVWHUQ�SDUW�RI�WKH�8QLWHG�6WDWHV��
SURYLGHV�WKDW�WKH�ULJKWV�WR�WKH�ZDWHU�EHORQJ�HTXDOO\�WR�DOO�WKH�RZQHUV�RI�ODQG�WKDW�ERUGHU�WKH�
ZDWHU���*HQHUDOO\��HDFK�ULSDULDQ�ODQGRZQHU�PXVW�XVH�WKH�ZDWHU�LQ�D�UHDVRQDEOH�PDQQHU�DQG�
FDQQRW�GHSULYH�WKH�RWKHU�ULSDULDQ�RZQHUV�RI�WKH�ZDWHU��

���7KH�SULRU�DSSURSULDWLRQ�GRFWULQH��ZKLFK�LV�PRUH�FRPPRQ�LQ�GU\�DUHDV�RI�WKH�8QLWHG�
6WDWHV��SURYLGHV�WKDW�WKH�ILUVW�SHUVRQ�WR�XVH�WKH�ZDWHU�IRU�D�EHQHILFLDO�XVH�JDLQV�SULRULW\�WR�WKH�
ZDWHU���1RWH�WKDW�LQ�VRPH�MXULVGLFWLRQV��WKH�VWDWH�LV�FRQVLGHUHG�WKH�RZQHU�RI�WKH�ZDWHU�DQG�
WKHUHIRUH�WKH�VWDWH�PD\�GHFLGH�KRZ�WR�DSSURSULDWH�WKH�ZDWHU�ULJKWV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�KRZ�RQH�JDLQV�ULJKWV�WR�XQRZQHG�SURSHUW\�OLNH�QDWXUDO�UHVRXUFHV��
DQG�ZH�OHDUQHG�DERXW�WKH�UXOHV�RI�RZQHUVKLS�LQ�UHJDUG�WR�ZDWHU��

�

&+$37(5�����/267�3523(57<�$1'�),1'(56�

:H�KDYH�OHDUQHG�WKDW�WKH�IXQGDPHQWDO�UXOH�IRU�GHWHUPLQLQJ�RZQHUVKLS�RI�XQRZQHG�SURSHUW\�LV�WKH�
ILUVW�LQ�WLPH�UXOH��ZKLFK�VWDWHV�WKDW�WKH�ILUVW�SHUVRQ�WR�WDNH�KROG�RI�WKH�SURSHUW\�RZQV�LW��

:LOG�DQLPDOV�DQG�QDWXUDO�UHVRXUFHV�DUH�FRPPRQ�W\SHV�RI�XQRZQHG�SURSHUW\���$QRWKHU�W\SH�RI�
XQRZQHG�SURSHUW\�LV�SURSHUW\�WKDW�KDV�EHHQ�DEDQGRQHG��

$��3URSHUW\�EHFRPHV�$%$1'21('�ZKHQ�LWV�RZQHU�KDV�LQWHQWLRQDOO\�JLYHQ�LW�XS��

���2QFH�SURSHUW\�KDV�EHHQ�DEDQGRQHG��DQ\�ILQGHU�RI�WKH�DEDQGRQHG�SURSHUW\�ZLOO�EHFRPH�WKH�
WUXH�RZQHU��

���+RZHYHU��ZKHQ�VRPHRQH�ILQGV�SURSHUW\�WKDW�LV�RZQHG�E\�DQRWKHU��GLIIHUHQW�UXOHV�DSSO\��

D��:KHQ�VRPHRQH�ILQGV�SURSHUW\�WKDW�KDV�D�WUXH�RZQHU��WKH�JHQHUDO�UXOH�LV�WKDW�WKH�
ILQGHU�KDV�ULJKWV�WR�WKH�SURSHUW\�WKDW�DUH�VXSHULRU�WR�HYHU\RQH�HOVH�H[FHSW�WKH�WUXH�
RZQHU��

%��-XULVGLFWLRQV�PD\�GLVWLQJXLVK�EHWZHHQ�IRXQG�SURSHUW\�WKDW�LV�ORVW�RU�IRXQG�SURSHUW\�WKDW�LV�
PLVODLG��

���,Q�MXULVGLFWLRQV�WKDW�PDNH�WKLV�GLVWLQFWLRQ��WKH�ILQGHU�RI�ORVW�SURSHUW\�LV�HQWLWOHG�WR�
SRVVHVVLRQ�DJDLQVW�HYHU\RQH�HOVH�H[FHSW�WKH�WUXH�RZQHU�DQG�DQ\�SULRU�SRVVHVVRUV��

���2Q�WKH�RWKHU�KDQG��WKH�ILQGHU�RI�PLVODLG�SURSHUW\�KDV�QR�ULJKWV�LQ�WKH�SURSHUW\��LQVWHDG��
PLVODLG�SURSHUW\�JRHV�WR�WKH�RZQHU�RI�WKH�SODFH�ZKHUH�WKH�SURSHUW\�ZDV�IRXQG��

�

�

�
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&��3HUVRQDO�SURSHUW\�LV�FRQVLGHUHG�WR�EH�/267�LI�WKH�RZQHU�KDV�XQLQWHQWLRQDOO\�SDUWHG�ZLWK�LW�DQG�
GRHV�QRW�NQRZ�LWV�ORFDWLRQ��

([DPSOH�RI�ORVW�SURSHUW\�²�D�ZDOOHW�IRXQG�RQ�D�VLGHZDON��

Æ�7KH�ZDOOHW�XQLQWHQWLRQDOO\�IHOO�RXW�RI�D�PDQ
V¶�SRFNHW�DQG�ZRXOG�EH�FRQVLGHUHG�ORVW�
SURSHUW\���,I�VRPHRQH�ZHUH�WR�ILQG�WKH�ZDOOHW�RQ�WKH�VLGHZDON��WKH�ILQGHU�ZRXOG�EH�
HQWLWOHG�WR�SRVVHVVLRQ�DJDLQVW�HYHU\RQH�EXW�WKH�WUXH�RZQHU�DQG�DQ\�SULRU�SRVVHVVRUV��

'��2Q�WKH�RWKHU�KDQG��0,6/$,'�SURSHUW\�LV�DQ�LWHP�WKDW�ZDV�LQWHQWLRQDOO\�SXW�VRPHZKHUH��DQG�
WKHQ�IRUJRWWHQ�DERXW��

([DPSOH�RI�PLVODLG�SURSHUW\�²�D�ODSWRS�IRXQG�QHDU�D�VHDW�LQ�D�FODVVURRP��

Æ�7KH�RZQHU�LQWHQWLRQDOO\�SXW�WKH�ODSWRS�QH[W�WR�KLV�VHDW�GXULQJ�FODVV��EXW�OHIW�FODVV�
DQG�IRUJRW�DERXW�WKH�ODSWRS��ZKLFK�ZRXOG�EH�FRQVLGHUHG�PLVODLG�SURSHUW\���,I�D�VWXGHQW�
ZHUH�WR�ILQG�WKH�ODSWRS��KH�ZRXOG�QRW�EH�HQWLWOHG�WR�WKH�SURSHUW\���,QVWHDG��WKH�VFKRRO�
KDV�ULJKWV�WR�WKH�ODSWRS�DJDLQVW�HYHU\RQH�EXW�WKH�WUXH�RZQHU��

(��7KH�UXOHV�IRU�ORVW�DQG�PLVODLG�SURSHUW\�VWULYH�WR�UHWXUQ�SURSHUW\�WR�LWV�ULJKWIXO�RZQHU��

���6LQFH�PLVODLG�SURSHUW\�ZDV�LQWHQWLRQDOO\�SODFHG�VRPHZKHUH��WKH�RULJLQDO�RZQHU�ZRXOG�
PRVW�OLNHO\�UHWXUQ�WR�WKDW�ORFDWLRQ�WR�UHFRYHU�WKH�SURSHUW\���7KHUHIRUH��PLVODLG�SURSHUW\�JRHV�
WR�WKH�RZQHU�RI�WKH�VLWH�ZKHUH�LW�ZDV�IRXQG��DQG�QRW�WR�WKH�ILQGHU��

)��1RWH�WKDW�WKH�ILQGHU�RI�ORVW�RU�PLVODLG�SURSHUW\�GRHV�QRW�DFWXDOO\�KDYH�D�ULJKW�WR�NHHS�WKH�
SURSHUW\��WKH\�MXVW�KDYH�ULJKWV�LQ�WKH�SURSHUW\�RYHU�HYHU\RQH�HOVH�EXW�WKH�ULJKWIXO�RZQHU�DQG�
SULRU�SRVVHVVRUV��

���0DQ\�VWDWHV�DFWXDOO\�PDNH�LW�D�FULPH�WR�NHHS�IRXQG�SURSHUW\�ZLWKRXW�PDNLQJ�D�UHDVRQDEOH�
DWWHPSW�WR�ORFDWH�WKH�WUXH�RZQHU�DQG�UHWXUQ�WKH�SURSHUW\��

*��1RWH�WKDW�LI�D�SHUVRQ�ILQGV�ORVW�SURSHUW\�ZKLOH�WUHVSDVVLQJ��WKH�ILQGHU�GRHV�QRW�KDYH�DQ\�ULJKWV�
LQ�WKH�IRXQG�SURSHUW\��

+��1RWH�DOVR�WKDW�ZKHQ�DQ�HPSOR\HH�ILQGV�ORVW�SURSHUW\�GXULQJ�DQG�ZLWKLQ�WKH�VFRSH�RI�
HPSOR\PHQW��WKH�SURSHUW\�ZLOO�XVXDOO\�EH�DZDUGHG�WR�WKH�HPSOR\HU�UDWKHU�WKDQ�WR�WKH�HPSOR\HH�
ZKR�IRXQG�LW��

,��%HVLGHV�ORVW��PLVODLG��DQG�DEDQGRQHG�SURSHUW\��SHUVRQDO�SURSHUW\�FDQ�DOVR�EH�FODVVLILHG�DV�D�
75($685(�7529(��

���7UHDVXUH�WURYHV�DUH�EDVLFDOO\�JROG�RU�VLOYHU��RU�DQFLHQW�WUHDVXUHV�WKDW�KDYH�EHHQ�KLGGHQ�E\�
DQ�XQNQRZQ�RZQHU�LQ�WKH�HDUWK�RU�RWKHU�SULYDWH�SODFH�IRU�DQ�H[WHQGHG�SHULRG�RI�WLPH��

D��,Q�WKH�DEVHQFH�RI�FRQWUDU\�VWDWH�ODZ��WKH�WLWOH�WR�WUHDVXUH�WURYH�EHORQJV�WR�WKH�ILQGHU�
DJDLQVW�DOO�RWKHUV�ZLWK�WKH�H[FHSWLRQ�RI�WKH�WUXH�RZQHU���$QG�LI�WKH�ILQGHU�LV�
WUHVSDVVLQJ��WKH�WUHDVXUH�WURYH�ZLOO�JR�WR�WKH�ODQGRZQHU��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�UXOHV�RI�RZQHUVKLS�IRU�ILQGHUV���:H�OHDUQHG�WKH�GLVWLQFWLRQ�
EHWZHHQ�ORVW�DQG�PLVODLG�SURSHUW\��DQG�EULHIO\�GLVFXVVHG�DEDQGRQHG�SURSHUW\�DQG�WUHDVXUH�WURYHV��

�
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&+$37(5�����%$,/0(176�

$��%DLOPHQW�²�ZKHQ�VRPHRQH�UHOHDVHV�SRVVHVVLRQ�RI�WKHLU�SURSHUW\�WR�DQRWKHU��ZLWK�WKH�LQWHQWLRQ�
WKDW�WKH�SURSHUW\�ZLOO�EH�UHWXUQHG��

���8QOLNH�D�VDOH�RU�JLIW��ZKLFK�LV�D�WUDQVIHU�RI�RZQHUVKLS���D�EDLOPHQW�LV�MXVW�D�WHPSRUDU\�
WUDQVIHU�RI�SRVVHVVLRQ��

���([DPSOHV�²�/HWWLQJ�\RXU�IULHQG�ERUURZ�\RXU�FDU�RU�GURSSLQJ�RII�FORWKHV�DW�GU\�FOHDQHUV��

���:KHQ�D�EDLOPHQW�RFFXUV��WKH�RZQHU�RI�WKH�SURSHUW\�LV�FDOOHG�WKH�EDLORU��DQG�WKH�SHUVRQ�
ZKR�KROGV�WKH�SURSHUW\�LV�FDOOHG�WKH�EDLOHH��

%��,Q�RUGHU�WR�IRUP�D�EDLOPHQW��WKH�EDLOHH�PXVW�DFWXDOO\�DFFHSW�SRVVHVVLRQ�RI�WKH�SURSHUW\��DQG�
PXVW�KDYH�LQWHQGHG�WR�WDNH�SRVVHVVLRQ��

����1RWH�WKDW�SRVVHVVLRQ�LV�GLIIHUHQW�WKDQ�FXVWRG\��

([DPSOH�²�:KHQ�\RX�YDOHW�SDUN�\RXU�FDU��\RX�JLYH�XS�SRVVHVVLRQ��DQG�WKLV�ZRXOG�EH�
D�EDLOPHQW���+RZHYHU��LI�\RX�PHUHO\�SDUN�\RXU�FDU�LQ�D�FRPPHUFLDO�SDUNLQJ�ORW��\RX�
RQO\�JLYH�XS�FXVWRG\�DQG�WKLV�ZRXOG�QRW�EH�D�EDLOPHQW��

&��2QFH�D�EDLOPHQW�KDV�EHHQ�HVWDEOLVKHG��D�GXW\�RI�FDUH�DWWDFKHV�WR�WKH�EDLOHH��

���)DLOXUH�WR�DFW�ZLWKLQ�WKH�GXW\�RI�FDUH�FDQ�FDXVH�WKH�EDLOHH�WR�EH�OLDEOH�IRU�DQ\�GDPDJH�RU�
ORVV�WR�WKH�SURSHUW\��

���+RZHYHU��WKH�VWDQGDUG�RI�FDUH�RZHG�E\�WKH�EDLOHH�ZLOO�GHSHQG�RQ�ZKR�EHQHILWV�IURP�WKH�
EDLOPHQW�UHODWLRQVKLS���7KHUH�DUH���W\SHV�RI�EDLOPHQW�UHODWLRQVKLSV��

D��2QH�ZKHUH�RQO\�WKH�EDLOHH�EHQHILWV�IURP�WKH�UHODWLRQVKLS��

([DPSOH�²�<RXU�IULHQG�ERUURZV�\RXU�FDU���Æ�)RU�WKLV�W\SH�RI�EDLOPHQW��WKH�
EDLOHH¶V�GXW\�RI�FDUH�LV�DW�LWV�KLJKHVW��DQG�WKH�EDLOHH�ZLOO�EH�OLDEOH�IRU�KDUP�WR�WKH�
SURSHUW\�WKURXJK�VOLJKW�QHJOLJHQFH��

E��2QH�ZKHUH�WKH�EDLORU�LV�WKH�VROH�EHQHILFLDU\��WKLV�PD\�EH�NQRZQ�DV�D�JUDWXLWRXV�
EDLOPHQW���

([DPSOH�²�$�IULHQG�VWRUHV�\RXU�FRXFK�LQ�KLV�EDVHPHQW�DV�D�IDYRU���Æ�)RU�WKLV�
W\SH�RI�EDLOPHQW��WKH�EDLOHH�KDV�WKH�ORZHVW�GXW\�RI�FDUH�DQG�ZLOO�EH�OLDEOH�RQO\�LI�
WKH�SURSHUW\�JHWV�GDPDJHG�WKURXJK�JURVV�QHJOLJHQFH��

F��2QH�WKDW�PXWXDOO\�EHQHILWV�ERWK�SDUWLHV���7KLV�LV�NQRZQ�DV�D�EDLOPHQW�IRU�KLUH��

([DPSOH�²�<RX�GURS�RII�\RXU�FORWKHV�DW�D�GU\�FOHDQHU���Æ�,Q�WKLV�FDVH��ERWK�\RX�
DQG�WKH�GU\�FOHDQHU�EHQHILW��EHFDXVH�\RX�JHW�\RXU�FORWKHV�FOHDQHG��DQG�WKH�GU\�
FOHDQHU�JHWV�SDLG���)RU�WKLV�W\SH�RI�EDLOPHQW��WKH�EDLOHH�ZLOO�EH�OLDEOH�LI�WKH�
SURSHUW\�JHWV�GDPDJHG�WKURXJK�RUGLQDU\�QHJOLJHQFH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�EDLOPHQWV���:H�OHDUQHG�WKDW�D�EDLOPHQW�LV�WKH�WHPSRUDU\�
SRVVHVVLRQ�RI�JRRGV�E\�VRPHRQH�RWKHU�WKDQ�WKH�WUXH�RZQHU��

�
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&+$37(5�����$'9(56(�3266(66,21�

$��,I�D�WUHVSDVVHU�FRPHV�RQWR�\RXU�ODQG�DQG�RFFXSLHV�LW�IRU�D�VSHFLILF�SHULRG�RI�WLPH��WKH�WUHVSDVVHU�
PD\�EHFRPH�WKH�RZQHU�RI�WKH�SURSHUW\���7KLV�LV�NQRZQ�DV�DGYHUVH�SRVVHVVLRQ��

���7KH�WLPH�RI�SRVVHVVLRQ�WKDW�LV�UHTXLUHG�IRU�DGYHUVH�SRVVHVVLRQ�WR�RFFXU�LV�WKH�VWDWXWRU\�
SHULRG�WKDW�D�SURSHUW\�RZQHU�KDV�WR�EULQJ�DQ�DFWLRQ�IRU�WUHVSDVV���7KH�VWDWXWRU\�SHULRG�YDULHV�
DPRQJ�MXULVGLFWLRQV��LW�FDQ�UDQJH�IURP���WR����\HDUV��EXW�LV�PRVW�FRPPRQO\����\HDUV��

%��5HDO�SURSHUW\�DV�ZHOO�DV�SHUVRQDO�SURSHUW\�FDQ�EH�DGYHUVHO\�SRVVHVVHG��

���:LWK�UHJDUG�WR�SHUVRQDO�SURSHUW\��LI�D�SHUVRQ�KROGV�DQ�REMHFW�ZLWKRXW�EHLQJ�VXHG�E\�WKH�
WUXH�RZQHU�ZLWKLQ�WKH�VWDWXWH�RI�OLPLWDWLRQV��WKH�RZQHU�FDQ�QR�ORQJHU�VXH�WR�UHFRYHU�WKH�LWHP��
DQG�WKH�ZURQJIXO�SRVVHVVRU�EHFRPHV�WKH�RZQHU��

���,Q�RUGHU�WR�DGYHUVHO\�SRVVHVV�UHDO�SURSHUW\����HOHPHQWV�PXVW�EH�PHW��

�L��$FWXDO�SRVVHVVLRQ��
�LL��([FOXVLYH�SRVVHVVLRQ��
�LLL��2SHQ�DQG�QRWRULRXV�SRVVHVVLRQ��
�LY��+RVWLOH�SRVVHVVLRQ��DQG�
�Y��&RQWLQXRXV�SRVVHVVLRQ��

&��$&78$/�3266(66,21�

���$FWXDO�SRVVHVVLRQ�PHDQV�WKHUH�KDV�WR�EH�D�SK\VLFDO�WUHVSDVV�RQ�WKH�SURSHUW\��

D��7KH�DGYHUVH�SRVVHVVRU�KDV�WR�DFWXDOO\�HQWHU�WKH�ODQG�DQG�XVH�WKH�ODQG�IRU�WKH�HQWLUH�
GXUDWLRQ�RI�WKH�VWDWXWRU\�SHULRG��

'��(;&/86,9(�3266(66,21�

���([FOXVLYH�SRVVHVVLRQ�PHDQV�WKH�DGYHUVH�SRVVHVVRU�LV�WKH�RQO\�RQH�RFFXS\LQJ�WKH�ODQG�DQG�
GRHV�QRW�VKDUH�SRVVHVVLRQ�ZLWK�WKH�RZQHU�RU�DQ\RQH�HOVH��

���+RZHYHU��QRWH�WKDW�WKDW�DQ�DGYHUVH�SRVVHVVRU�PD\�SRVVHVV�WKH�SURSHUW\�WRJHWKHU�ZLWK�
RWKHU�SHUVRQV��LQ�ZKLFK�FDVH�DOO�WKH�SRVVHVVRUV�ZRXOG�DGYHUVHO\�SRVVHVV�WKH�SURSHUW\�
WRJHWKHU��

(��23(1�$1'�12725,286�3266(66,21�

���2SHQ�DQG�QRWRULRXV�PHDQV�WKDW�WKH�SRVVHVVLRQ�LV�YLVLEOH�DQG�WKH�ODQG�LV�EHLQJ�XVHG�LQ�D�
ZD\�WKDW�LV�REYLRXV�HQRXJK�WR�SXW�WKH�RZQHU�RQ�QRWLFH�RI�WKH�DGYHUVH�XVH��

D��([DPSOHV�RI�RSHQ�DQG�QRWRULRXV�SRVVHVVLRQ�LQFOXGH�HUHFWLQJ�D�IHQFH��FKDQJLQJ�WKH�
ORFNV�WR�D�KRXVH�RU�DSDUWPHQW��DQG�SODQWLQJ�DQG�KDUYHVWLQJ�FURSV��

���2SHQ�DQG�QRWRULRXV�PHDQV�WKDW�WKH�SRVVHVVLRQ�FDQQRW�EH�GRQH�LQ�D�VHFUHW�PDQQHU��

D��)RU�LQVWDQFH��LI�DQ�DGYHUVH�SRVVHVVRU�ZHUH�WR�OHDYH�WKH�ODQG�HYHU\�WLPH�WKH�RZQHU�
FRPHV�WR�FKHFN�RQ�WKH�ODQG��WKLV�ZRXOG�QRW�EH�RSHQ�DQG�QRWRULRXV�SRVVHVVLRQ��

�

�
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)��+267,/(�3266(66,21�

���+RVWLOH�SRVVHVVLRQ�PHDQV�WKH�DGYHUVH�SRVVHVVRU�LV�SRVVHVVLQJ�WKH�SURSHUW\�ZLWKRXW�
SHUPLVVLRQ��

���7KHUHIRUH��LI�WKH�RZQHU�DW�DQ\�WLPH�JLYHV�DQ�DGYHUVH�SRVVHVVRU�SHUPLVVLRQ�WR�EH�RQ�WKH�
SURSHUW\��WKH�SRVVHVVLRQ�LV�QRW�KRVWLOH�DQG�WKH�SURSHUW\�FDQQRW�EH�DGYHUVHO\�SRVVHVVHG��

*��&217,18286�3266(66,21�

���7KLV�PHDQV�WKH�SRVVHVVRU�KDV�XQLQWHUUXSWHG�SRVVHVVLRQ�RI�WKH�SURSHUW\�FRQWLQXRXVO\�IRU�
WKH�HQWLUH�VWDWXWRU\�SHULRG���

���:KHQ�D�SRVVHVVRU�EHJLQV�D�WUHVSDVV��WKH�DGYHUVH�SRVVHVVLRQ�FRQWLQXHV�WR�UXQ�HYHQ�LI�WKH�
RZQHU�WUDQVIHUV�WKH�SURSHUW\��

D��6HOOLQJ�SURSHUW\�WKDW�LV�EHLQJ�DGYHUVHO\�SRVVHVVHG�GRHV�QRW�FDXVH�WKH�VWDWXWH�RI�
OLPLWDWLRQV�FORFN�WR�VWDUW�RYHU��

���6XFFHVVLYH�WUHVSDVVHUV�PD\�EH�DEOH�WR�³WDFN´�WKHLU�SRVVHVVLRQV�XSRQ�RQH�DQRWKHU�WR�
FRPSOHWH�DQ�DGYHUVH�SRVVHVVLRQ���7KLV�LV�NQRZQ�DV�WDFNLQJ��

D��,Q�RUGHU�WR�WDFN�SHULRGV�RI�DGYHUVH�SRVVHVVLRQ��WKH�WUDQVIHU�RI�SRVVHVVLRQ�PXVW�EH�
FRQWLQXRXV�DQG�PDGH�YROXQWDULO\��

([DPSOH�²�$QGUHZ�PRYHV�LQWR�D�YDFDQW�IDUPKRXVH�LQ�&RORUDGR��ZKLFK�KDV�D�
VWDWXWH�RI�OLPLWDWLRQV�RI����\HDUV���7KUHH�\HDUV�DIWHU�WKH�EHJLQQLQJ�RI�$QGUHZ¶V�
WUHVSDVV��KH�JLYHV�WKH�IDUPKRXVH�WR�%HUW���%HUW�DGYHUVHO\�SRVVHVV�LW�IRU���PRUH�
\HDUV�DQG�WKHQ�VHOOV�LW�WR�&DUO���&DUO�OLYHV�WKHUH�IRU���\HDUV��

Æ�$W�WKLV�SRLQW��VLQFH�WKH�IDUP�ZDV�WUDQVIHUUHG�YROXQWDULO\�IURP�$QGUHZ�
WR�%HUW�WR�&DUO��WKHLU�SHULRGV�RI�SRVVHVVLRQ�DUH�WDFNHG�RQWR�HDFK�RWKHU��
WRWDOLQJ�WKH�VWDWXWRU\�SHULRG�RI����\HDUV���7KHUHIRUH��&DUO�KDV�DFTXLUHG�WLWOH�
WR�WKH�IDUPKRXVH�E\�DGYHUVH�SRVVHVVLRQ��

���$Q�DGYHUVH�SRVVHVVRU�QHHG�RQO\�RFFXS\�SURSHUW\�DV�DQ�DYHUDJH�RZQHU�ZRXOG��

([DPSOH�²�)RU�D�YDFDWLRQ�KRPH�RQ�WKH�EHDFK��DQ�DGYHUVH�SRVVHVVRU�QHHG�RQO\�OLYH�LQ�
WKH�KRPH�GXULQJ�WKH�VXPPHUV�WR�VDWLVI\�WKH�FRQWLQXRXV�HOHPHQW��

���:KHQ�WKH�FRQWLQXLW\�RI�DGYHUVH�SRVVHVVLRQ�LV�LQWHUUXSWHG�E\�DQ�DFW�RI�JRG��WKLV�ZLOO�
XVXDOO\�KDYH�QR�HIIHFW�RQ�WKH�FRQWLQXRXV�HOHPHQW��

([DPSOH�²�,Q�D�VWDWH�WKDW�KDV�D����\HDU�VWDWXWH�RI�OLPLWDWLRQV��LI�D�WUHVSDVVHU�KDV�EHHQ�
SODQWLQJ�DQG�KDUYHVWLQJ�FURSV�RQ�DQRWKHU¶V�SURSHUW\�IRU���\HDUV��DQG�WKHQ�WKH�SURSHUW\�
IORRGV�DQG�WKH�WUHVSDVVHU�LV�XQDEOH�WR�JURZ�FURSV�IRU���\HDUV��WKH�WUHVSDVVHU�PD\�VWLOO�EH�
DEOH�WR�DGYHUVHO\�SRVVHVV�WKDW�DUHD�RI�ODQG��

+��(0,1(17�'20$,1�

���$QRWKHU�ZD\�WKDW�SULYDWH�SURSHUW\�PD\�EH�WDNHQ�DZD\�IURP�DQ�RZQHU��

���(PLQHQW�GRPDLQ�LV�JRYHUQPHQWDO�SRZHU�WR�DSSURSULDWH�ODQG�ZLWKLQ�WKHLU�RZQ�ERUGHUV�IRU�
ZKDWHYHU�XVH�WKDW�WKH\�VHH�ILW��
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D��8QGHU�WKH�7DNLQJV�&ODXVH�LQ�WKH��WK�$PHQGPHQW�RI�WKH�&RQVWLWXWLRQ��WKH�JRYW�PD\�
WDNH�SULYDWH�SURSHUW\�IRU�SXEOLF�XVH�LI�MXVW�FRPSHQVDWLRQ�LV�SDLG�WR�WKH�ODQGRZQHU��

���&RPPRQ�H[DPSOHV�LQFOXGH�WDNLQJ�SURSHUW\�WR�EXLOG�KLJKZD\V�RU�SDUNV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GRFWULQH�RI�DGYHUVH�SRVVHVVLRQ��ZKLFK�RFFXUV�ZKHQ�VRPHRQH�
JDLQV�WLWOH�WR�DQRWKHU¶V�SURSHUW\�E\�ZURQJIXOO\�SRVVHVVLQJ�WKH�SURSHUW\�IRU�WKH�OHQJWK�RI�WLPH�XQGHU�WKH�
VWDWXWH�RI�OLPLWDWLRQV���:H�OHDUQHG�WKDW���HOHPHQWV�PXVW�EH�PHW�IRU�DGYHUVH�SRVVHVVLRQ�WR�EH�HIIHFWLYH��
DFWXDO�SRVVHVVLRQ��H[FOXVLYH�SRVVHVVLRQ��RSHQ�DQG�QRWRULRXV�SRVVHVVLRQ��KRVWLOH�SRVVHVVLRQ��DQG�
FRQWLQXRXV�SRVVHVVLRQ��

�

&+$37(5�����7+(�(67$7(�6<67(0�²�)5((+2/'�(67$7(6�

7KHUH�DUH�VHYHUDO�W\SHV�RI�HVWDWHV�WKDW�FDQ�EH�KHOG�IRU�UHDO�SURSHUW\��IUHHKROG�HVWDWHV��QRQIUHHKROG�
HVWDWHV��FRQFXUUHQW�HVWDWHV��IXWXUH�LQWHUHVWV��DQG�LQFRUSRUHDO�LQWHUHVWV��

$��)5((+2/'�(67$7(�²�D�SUHVHQW�LQWHUHVW�LQ�UHDO�SURSHUW\�WKDW�LV�RI�XQFHUWDLQ�GXUDWLRQ��

%��7KHUH�DUH���NLQGV�RI�IUHHKROG�HVWDWHV��

�L��)HH�VLPSOH��
�LL��)HH�WDLO��DQG�
�LLL��/LIH�HVWDWH��

&��)((�6,03/(�

���)HH�VLPSOH�HVWDWHV�DUH�WKH�PRVW�FRPPRQ��DQG�JUDQW�D�FRPSOHWH�LQWHUHVW�LQ�ODQG���7KH�
KROGHU�RI�IHH�VLPSOH�PD\�XVH�WKH�SURSHUW\�ZLWKRXW�FRQGLWLRQV�RU�OLPLWDWLRQV��

���7KHUH�DUH���NLQGV�RI�IHH�VLPSOH��DEVROXWH�DQG�GHIHDVLEOH��

D��7KH�DEVROXWH�IHH�VLPSOH�LV�WKH�KLJKHVW�OHYHO�RI�RZQHUVKLS�D�SHUVRQ�FDQ�KDYH�LQ�UHDO�
SURSHUW\���2QH�ZKR�RZQV�DQ�HVWDWH�LQ�IHH�VLPSOH�DEVROXWH�HVVHQWLDOO\�RZQV�WKH�ODUJHVW�
EXQGOH�RI�ULJKWV���$Q�RZQHU�LQ�IHH�VLPSOH�LV�HQWLWOHG�WR�XVH��SRVVHVV��OHDVH��RU�GLVSRVH�
RI�WKH�UHDO�SURSHUW\�KRZHYHU�KH�FKRRVHV�GXULQJ�KLV�OLIHWLPH�DQG�LQ�SHUSHWXLW\�IRU�D�
SRWHQWLDOO\�LQILQLWH�GXUDWLRQ��

([DPSOH�²�7KH�2ZQHU�RI�*UHHQDFUH�JUDQWV�WKH�SURSHUW\�WR�$GDP�LQ�D�ZULWWHQ�
FRQYH\DQFH��

Æ�$GDP�QRZ�RZQV�*UHHQDFUH�LQ�IHH�VLPSOH�DEVROXWH��$GDP�KDV�WKH�ULJKW�
WR�GR�ZKDWHYHU�KH�OLNHV�ZLWK�WKH�SURSHUW\��DQG�KH�PD\�OHDYH�LW�WR�ZKRP�KH�
SUHIHUV�DIWHU�KH�GLHV���$QG�LI�$GDP�ZHUH�WR�GLH�LQWHVWDWH��ZKLFK�PHDQV�
G\LQJ�ZLWKRXW�D�ZLOO���WKH�HVWDWH�ZLOO�EH�GLYLGHG�DPRQJ�KLV�KHLUV�DFFRUGLQJ�
WR�VWDWH�ODZV��

E��7UDGLWLRQDOO\��LQ�RUGHU�IRU�D�JUDQWRU�WR�FRQYH\�SURSHUW\�LQ�IHH�VLPSOH�DEVROXWH��WKH�
JUDQWRU�PXVW�XVH�WKH�ODQJXDJH�³WR�$GDP�DQG�KLV�KHLUV´�LQ�D�ZULWWHQ�
FRQYH\DQFH���+RZHYHU��WRGD\�LQ�WKH�PDMRULW\�RI�MXULVGLFWLRQV��WKH�SKUDVH�LV�QR�ORQJHU�
QHFHVVDU\��DV�IHH�VLPSOH�DEVROXWH�LV�SUHVXPHG��
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'��)((�7$,/�

���7KH�IHH�WDLO�LV�DQ�DUFKDLF�V\VWHP�WKDW�ZDV�GHVLJQHG�WR�HVWDEOLVK�IDPLO\�G\QDVWLHV��DQG�LW�
UHTXLUHV�WKDW�ODQG�EH�SDVVHG�WR�EORRG�KHLUV���7KH�IHH�WDLO�KDV�HVVHQWLDOO\�EHHQ�DEROLVKHG��

(��/,)(�(67$7(�

���7KH�KROGHU�RI�D�OLIH�HVWDWH�KDV�WKH�ULJKW�WR�SRVVHVV�WKH�SURSHUW\�IRU�WKH�GXUDWLRQ�RI�KLV�
OLIH���2QFH�D�OLIH�WHQDQW�GLHV��WKH�SURSHUW\�UHYHUWV�EDFN�WR�WKH�RZQHU�RU�JRHV�WR�D�WKLUG�SDUW\��

([DPSOH�²�*UDQWRU�FRQYH\V�*UHHQDFUH�WR�$GDP�IRU�OLIH��

Æ�,Q�WKLV�FRQYH\DQFH��$GDP�KDV�D�OLIH�HVWDWH�DQG�*UDQWRU�KDV�D�IXWXUH�LQWHUHVW�LQ�
IHH�VLPSOH�DEVROXWH���7KHUHIRUH��$GDP�KDV�WKH�ULJKW�WR�SRVVHVV�*UHHQDFUH�GXULQJ�
KLV�OLIHWLPH��DQG�XSRQ�$GDP¶V�GHDWK��WKH�SURSHUW\�ZLOO�UHYHUW�EDFN�WR�*UDQWRU��

���$�OLIH�HVWDWH�GRHV�QRW�KDYH�WR�EH�PHDVXUHG�E\�WKH�OLIH�RI�WKH�KROGHU��EXW�FDQ�DOVR�EH�
PHDVXUHG�E\�WKH�OLIH�RI�DQRWKHU�SHUVRQ���7KLV�LV�FDOOHG�D�OLIH�HVWDWH�SXU�DXWUH�YLH��

([DPSOH�²�*UDQWRU�FRQYH\V�*UHHQDFUH�WR�$GDP�IRU�WKH�OLIH�RI�(PLO\��

Æ�,Q�WKLV�FRQYH\DQFH��$GDP�KDV�WKH�ULJKW�WR�SRVVHVV�*UHHQDFUH�XQWLO�(PLO\�GLHV��
DW�ZKLFK�WLPH�WKH�SURSHUW\�ZLOO�UHYHUW�EDFN�WR�*UDQWRU�LQ�IHH�VLPSOH�DEVROXWH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�IUHHKROG�HVWDWHV���:H�OHDUQHG�DERXW�WKH�IHH�VLPSOH�DEVROXWH��
ZKLFK�LV�DQ�LQWHUHVW�LQ�SURSHUW\�WKDW�DOORZV�WKH�KROGHU�WR�RZQ�DQG�SRVVHVV�WKH�SURSHUW\�LQ�SHUSHWXLW\���
$QG�ZH�DOVR�OHDUQHG�DERXW�WKH�OLIH�HVWDWH��ZKLFK�LV�DQ�LQWHUHVW�LQ�ODQG�WKDW�ODVWV�RQO\�DV�ORQJ�DV�WKH�OLIH�RI�
D�VSHFLILF�SHUVRQ����

�

&+$37(5�����7+(�'2&75,1(�2)�:$67(�

7KH�KROGHU�RI�D�OLIH�HVWDWH�LV�SHUPLWWHG�WR�XVH�SURSHUW\�LQ�WKH�VDPH�PDQQHU�DV�DQ�RZQHU�RI�D�IHH�
VLPSOH���+RZHYHU��D�OLIH�WHQDQW�PXVW�OHDYH�WKH�SURSHUW\�LQ�UHDVRQDEO\�JRRG�FRQGLWLRQ�IRU�WKH�IXWXUH�
LQWHUHVW�KROGHUV��

7KHUHIRUH��OLIH�WHQDQWV�KDYH�D�GXW\�WR�UHIUDLQ�IURP�GDPDJLQJ�WKH�SURSHUW\�RU�GRLQJ�DQ\WKLQJ�WR�
ORZHU�LWV�YDOXH���,Q�RWKHU�ZRUGV��WKH�KROGHU�RI�D�OLIH�HVWDWH�PD\�QRW�FRPPLW�ZDVWH�RQ�WKH�SURSHUW\��

$��7KHUH�DUH���GLIIHUHQW�W\SHV�RI�ZDVWH��

�L��9ROXQWDU\�ZDVWH��
�LL��3HUPLVVLYH�ZDVWH��DQG�
�LLL��$PHOLRUDWLYH�ZDVWH��

%��92/817$5<�:$67(��DOVR�FDOOHG�DIILUPDWLYH�ZDVWH��²�DQ\�DFW�WKDW�KDUPV�WKH�YDOXH�RI�
SURSHUW\��

���9ROXQWDU\�ZDVWH�LQFOXGHV�GHVWUR\LQJ�VWUXFWXUHV�RQ�WKH�SURSHUW\�DQG�H[SORLWLQJ�QDWXUDO�
UHVRXUFHV�IURP�WKH�ODQG��

�
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�

���+RZHYHU��WKHUH�DUH�D�IHZ�H[FHSWLRQV�WKDW�DOORZ�OLIH�WHQDQWV�WR�H[SORLW�UHVRXUFHV��

D��,I�WKH\�DUH�JLYHQ�SHUPLVVLRQ�WR��HLWKHU�E\�WKH�FRQYH\DQFH�RU�E\�IXWXUH�LQWHUHVW�
KROGHUV��
E��,I�WKH�ODQG�LV�RQO\�VXLWDEOH�IRU�H[SORLWDWLRQ��OLNH�D�PLQH��
F��,I�LW�LV�QHFHVVDU\�IRU�UHSDLU�RU�PDLQWHQDQFH��
G��,I�H[SORLWDWLRQ�RI�UHVRXUFHV�ZDV�KDSSHQLQJ�EHIRUH�WKH�ODQG�ZDV�FRQYH\HG�WR�WKH�OLIH�
WHQDQW��NQRZQ�DV�WKH�RSHQ�PLQHV�GRFWULQH�RU�WKH�SULRU�XVH�H[FHSWLRQ���

&��3(50,66,9(�:$67(�²�3HUPLVVLYH�ZDVWH�RFFXUV�ZKHQ�WKH�OLIH�WHQDQW�IDLOV�WR�WDNH�
UHDVRQDEOH�VWHSV�WR�SURWHFW�WKH�SURSHUW\��

���([DPSOHV�RI�SHUPLVVLYH�ZDVWH�LQFOXGH�IDLOXUH�WR�PDNH�QRUPDO�UHSDLUV�WR�PDLQWDLQ�WKH�
SURSHUW\�DQG�IDLOLQJ�WR�SD\�WKH�SURSHUW\�WD[HV��

'��$0(/,25$7,9(�:$67(�²�$PHOLRUDWLYH�ZDVWH�LV�DFWXDOO\�DQ�LPSURYHPHQW�WR�SURSHUW\�
WKDW�FKDQJHV�WKH�SK\VLFDO�FKDUDFWHU�RI�WKH�SURSHUW\��DQG�PD\�LQFUHDVH�WKH�YDOXH�RI�WKH�SURSHUW\��

���$Q�H[DPSOH�ZRXOG�EH�WHDULQJ�GRZQ�DQ�ROG�EDUQ�DQG�EXLOGLQJ�D�ELJJHU�EDUQ�LQ�LWV�SODFH�
ZLWKRXW�JHWWLQJ�SHUPLVVLRQ�IURP�WKH�IXWXUH�LQWHUHVW�KROGHUV��

Ź�,Q�WKLV�FKDSWHU��ZH�OHDUQHG�WKDW�WKH�KROGHU�RI�D�OLIH�HVWDWH�PD\�GR�ZKDW�KH�ZDQWV�ZLWK�WKH�
SURSHUW\�IRU�WKH�GXUDWLRQ�RI�KLV�OLIH��EXW�PD\�QRW�FRPPLW�YROXQWDU\�ZDVWH��SHUPLVVLYH�ZDVWH��RU�
DPHOLRUDWLYH�ZDVWH�RQ�WKH�SURSHUW\��

�

&+$37(5�����'()($6,%/(�)((6�

$��'HIHDVLEOH�IHH�²�DQ�HVWDWH�RI�SRWHQWLDOO\�LQILQLWH�GXUDWLRQ�EXW�LW�FDQ�EH�WDNHQ�DZD\�IURP�WKH�
KROGHU�LQ�WKH�IXWXUH�E\�D�VSHFLILF�HYHQW�VWDWHG�LQ�WKH�FRQYH\DQFH��

���$�GHIHDVLEOH�IHH�LV�OLNH�D�IHH�VLPSOH�DEVROXWH��H[FHSW�LW�FDQ�EH�WHUPLQDWHG�DW�VRPH�SRLQW�LQ�
WKH�IXWXUH��

D���6LQFH�GHIHDVLEOH�IHHV�PD\�EH�WHUPLQDWHG��WKH\�DUH�DOZD\V�IROORZHG�E\�D�IXWXUH�
LQWHUHVW��

%��7KHUH�DUH���W\SHV�RI�GHIHDVLEOH�IHH�VLPSOH�HVWDWHV��

�L��7KH�IHH�VLPSOH�GHWHUPLQDEOH��
�LL��7KH�IHH�VLPSOH�VXEMHFW�WR�FRQGLWLRQ�VXEVHTXHQW��
�LLL��7KH�IHH�VLPSOH�VXEMHFW�WR�DQ�H[HFXWRU\�LQWHUHVW��

&��)((�6,03/(�'(7(50,1$%/(�

���$�IHH�VLPSOH�WKDW�HQGV�DXWRPDWLFDOO\�LI�D�FHUWDLQ�HYHQW�KDSSHQV��

���7KH�IHH�VLPSOH�GHWHUPLQDEOH�HVWDWH�LV�IROORZHG�E\�D�IXWXUH�HVWDWH�NQRZQ�DV�D�SRVVLELOLW\�RI�
UHYHUWHU��

���$�IHH�VLPSOH�GHWHUPLQDEOH�LV�HVWDEOLVKHG�E\�GXUDWLRQDO�ODQJXDJH�LQ�WKH�FRQYH\DQFH��ZKLFK�
LQFOXGHV�ZRUGV�OLNH�³ZKLOH��GXULQJ��XQWLO��DQG�VR�ORQJ�DV�´�
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([DPSOH�²�*UDQWRU�FRQYH\V�%ODFNDFUH�WR�+HQU\�VR�ORQJ�DV�LW¶V�XVHG�IRU�D�OLEUDU\��

Æ�,Q�WKLV�FRQYH\DQFH��+HQU\�KDV�D�IHH�VLPSOH�GHWHUPLQDEOH�DQG�*UDQWRU�KDV�D�
SRVVLELOLW\�RI�UHYHUWHU���,I�%ODFNDFUH�FHDVHV�WR�EH�XVHG�IRU�D�OLEUDU\��+HQU\¶V�
RZQHUVKLS�ZRXOG�DXWRPDWLFDOO\�HQG�DQG�WKH�SURSHUW\�ZRXOG�UHYHUW�WR�*UDQWRU��

'��)((�6,03/(�68%-(&7�72�&21',7,21�68%6(48(17�

���$�IHH�VLPSOH�VXEMHFW�WR�FRQGLWLRQ�VXEVHTXHQW�LV�OLNH�WKH�IHH�VLPSOH�GHWHUPLQDEOH��H[FHSW�LW�
GRHV�QRW�DXWRPDWLFDOO\�WHUPLQDWH�ZKHQ�D�VSHFLILF�HYHQW�RFFXUV���,QVWHDG��LI�WKH�WULJJHULQJ�
HYHQW�RFFXUV��WKH�JUDQWRU�KDV�WKH�RSWLRQ�WR�UHFRYHU�WKH�SURSHUW\�DQG�PXVW�WDNH�VWHSV�WR�GR�VR��

���7KH�IHH�VLPSOH�VXEMHFW�WR�FRQGLWLRQ�VXEVHTXHQW�HVWDWH�LV�IROORZHG�E\�D�IXWXUH�HVWDWH�NQRZQ�
DV�D�ULJKW�RI�HQWU\�RU�ULJKW�RI�UH�HQWU\��

���$�IHH�VLPSOH�VXEMHFW�WR�FRQGLWLRQ�VXEVHTXHQW�LV�HVWDEOLVKHG�E\�ZRUGV�OLNH�³SURYLGHG�WKDW��
EXW�LI��DQG�XSRQ�WKH�FRQGLWLRQ�WKDW�´�

([DPSOH�²�*UDQWRU�FRQYH\V�:KLWHDFUH�WR�3DP��EXW�LI�3DP�GRHV�QRW�XVH�WKH�ODQG�WR�
JURZ�PHORQV��WKHQ�JUDQWRU�KDV�D�ULJKW�RI�HQWU\��

Æ�,Q�WKLV�FRQYH\DQFH��3DP�KDV�D�IHH�VLPSOH�HVWDWH�VXEMHFW�WR�FRQGLWLRQ�
VXEVHTXHQW��DQG�*UDQWRU�KDV�D�IXWXUH�LQWHUHVW�ULJKW�RI�HQWU\���,I�3DP�HYHU�VWRSV�
JURZLQJ�PHORQV�RQ�:KLWHDFUH��*UDQWRU�FDQ�HQWHU�WKH�ODQG�RU�ILOH�D�ODZVXLW�WR�
UHSRVVHVV�WKH�SURSHUW\���,I�*UDQWRU�GRHV�QRWKLQJ��3DP�FRQWLQXHV�WR�RZQ�
:KLWHDFUH�XQWLO�*UDQWRU�WDNHV�DFWLRQ��

(��)((�6,03/(�68%-(&7�72�(;(&8725<�/,0,7$7,21�

���$�IHH�VLPSOH�VXEMHFW�WR�H[HFXWRU\�OLPLWDWLRQ�LV�OLNH�WKH�IHH�VLPSOH�GHWHUPLQDEOH�H[FHSW��LI�
WKH�HYHQW�KDSSHQV��WKH�SURSHUW\�DXWRPDWLFDOO\�JRHV�WR�D�WKLUG�SDUW\��QRW�EDFN�WR�WKH�JUDQWRU��

���7KH�IHH�VLPSOH�VXEMHFW�WR�H[HFXWRU\�OLPLWDWLRQ�LV�IROORZHG�E\�D�IXWXUH�HVWDWH�NQRZQ�DV�DQ�
H[HFXWRU\�LQWHUHVW��

([DPSOH�²�*UDQWRU�FRQYH\V�2UDQJHDFUH�WR�3KLOLS�VR�ORQJ�DV�LW�KDV�D�PXVHXP��DQG�LI�
WKH�ODQG�VWRSV�EHLQJ�XVHG�IRU�D�PXVHXP��WKHQ�WKH�SURSHUW\�JRHV�WR�WKH�5HG�&URVV��

Æ�,Q�WKLV�FRQYH\DQFH��3KLOLS�KROGV�D�GHIHDVLEOH�IHH�VLPSOH�VXEMHFW�WR�H[HFXWRU\�
OLPLWDWLRQ�DQG�5HG�&URVV�KDV�DQ�H[HFXWRU\�LQWHUHVW���,I�2UDQJHDFUH�LV�HYHU�XVHG�
IRU�VRPHWKLQJ�RWKHU�WKDQ�D�PXVHXP��LW�DXWRPDWLFDOO\�JRHV�WR�WKH�5HG�&URVV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GHIHDVLEOH�IHHV��ZKLFK�DUH�SUHVHQW�IHH�VLPSOH�LQWHUHVWV�LQ�UHDO�
SURSHUW\�WKDW�FDQ�EH�WHUPLQDWHG�E\�WKH�RFFXUUHQFH�RI�DQ�HYHQW��

�L��)HH�VLPSOH�GHWHUPLQDEOH�LV�IROORZHG�E\�D�SRVVLELOLW\�RI�UHYHUWHU��WKH�SURSHUW\�
DXWRPDWLFDOO\�JRHV�EDFN�WR�WKH�*UDQWRU���
�LL��)HH�VLPSOH�VXEMHFW�WR�FRQGLWLRQ�VXEVHTXHQW�LV�IROORZHG�E\�D�ULJKW�RI�HQWU\��WKH�JUDQWRU�
PXVW�WDNH�DFWLRQ�WR�DFTXLUH�WKH�SURSHUW\���
�LLL��)HH�VLPSOH�VXEMHFW�WR�H[HFXWRU\�LQWHUHVW�LV�IROORZHG�E\�DQ�H[HFXWRU\�LQWHUHVW��WKH�
SURSHUW\�DXWRPDWLFDOO\�JRHV�WR�D�WKLUG�SDUW\���

�
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&+$37(5������)8785(�,17(5(676�

$��$�)XWXUH�,QWHUHVW�LQ�UHDO�SURSHUW\�LV�WKH�ULJKW�WR�SRVVHVV�WKH�ODQG�LQ�WKH�IXWXUH��

���$�IXWXUH�LQWHUHVW�PD\�EH�FRQGLWLRQHG�XSRQ�WKH�RFFXUUHQFH�RI�DQ�HYHQW��RU�LW�PD\�EH�
XQFRQGLWLRQDO��

D��,Q�WKH�SUHYLRXV�FKDSWHU��ZH�GLVFXVVHG�FRQGLWLRQDO�IXWXUH�LQWHUHVWV�LQ�FRQQHFWLRQ�
ZLWK�GHIHDVLEOH�IHHV��

���5HFDOO�WKDW�D�SRVVLELOLW\�RI�UHYHUWHU��ULJKW�RI�HQWU\��DQG�H[HFXWRU\�LQWHUHVWV�DUH�
DOO�IXWXUH�LQWHUHVWV�WKDW�PD\�FXW�VKRUW�D�SULRU�GHIHDVLEOH�IHH�VLPSOH�HVWDWH�LI�D�
FHUWDLQ�HYHQW�KDSSHQV��

E��,Q�WKLV�FKDSWHU��ZH�ZLOO�GLVFXVV�XQFRQGLWLRQDO�IXWXUH�LQWHUHVWV�WKDW�IROORZ�DIWHU�WKH�
QDWXUDO�WHUPLQDWLRQ�RI�DQ�HVWDWH���7KHVH�IXWXUH�LQWHUHVWV�DUH�FDOOHG�UHYHUVLRQV�DQG�
UHPDLQGHUV��

%��$�5(9(56,21�LV�D�IXWXUH�LQWHUHVW�WKDW�UHWXUQV�WR�WKH�RULJLQDO�JUDQWRU��

([DPSOH�²�*UDQWRU�FRQYH\V�%OXHDFUH�WR�3DXO�IRU�OLIH��

Æ�,Q�WKLV�FRQYH\DQFH�3DXO�KDV�D�OLIH�HVWDWH�DQG�VLQFH�QRWKLQJ�HOVH�LV�VWDWHG�*UDQWRU�KDV�
D�UHYHUVLRQ�LQ�IHH�VLPSOH�DEVROXWH��2QFH�3DXO�GLHV�%OXHDFUH�ZLOO�UHYHUW�EDFN�WR�*UDQWRU�

&��$�5(0$,1'(5�LV�D�IXWXUH�LQWHUHVW�WKDW�SDVVHV�WR�DQ\��UG�SDUW\�RWKHU�WKDQ�WKH�RULJLQDO�JUDQWRU��

([DPSOH�²�*UDQWRU�FRQYH\V�%OXHDFUH�WR�3DXO�IRU�OLIH��WKHQ�WR�%HWW\�DQG�KHU�KHLUV��

Æ�,Q�WKLV�FRQYH\DQFH�3DXO�KDV�OLIH�HVWDWH��%HWW\�KDV�UHPDLQGHU�LQ�IHH�VLPSOH�DEVROXWH��

'��7KHUH�DUH���W\SHV�RI�UHPDLQGHUV�²�FRQWLQJHQW�UHPDLQGHUV�DQG�YHVWHG�UHPDLQGHUV��

���&217,1*(17�5(0$,1'(5�

D��([LVWV�ZKHQ�LW�LV�XQFHUWDLQ�ZKR�ZLOO�WDNH�SRVVHVVLRQ�RI�WKH�SURSHUW\�RU�ZKHQ�LW�LV�
XQFHUWDLQ�LI�WKH�KROGHU�ZLOO�EH�DEOH�WR�WDNH�SRVVHVVLRQ��

E��,Q�RWKHU�ZRUGV��D�FRQWLQJHQW�UHPDLQGHU�LV�D�UHPDLQGHU�WKDW�LV�RZQHG�E\�DQ�
XQDVFHUWDLQHG�SDUW\�RU�D�UHPDLQGHU�WKDW�LV�VXEMHFW�WR�D�FRQGLWLRQ��

([DPSOH�²�*UDQWRU�FRQYH\V�<HOORZ�$FUH�WR�-XOLD�IRU�OLIH��WKHQ�WR�-XOLD¶V�KHLUV��

Æ�,Q�WKLV�FRQYH\DQFH��-XOLD�KDV�D�OLIH�HVWDWH��-XOLD¶V�KHLUV�KDYH�D�
FRQWLQJHQW�UHPDLQGHU��DQG�*UDQWRU�KDV�D�UHYHUVLRQ���1RWH�WKDW�-XOLD¶V�KHLUV�
KDYH�D�FRQWLQJHQW�UHPDLQGHU�EHFDXVH�D�OLYLQJ�SHUVRQ�KDV�QR�KHLUV�DQG�LW�LV�
XQFHUWDLQ�ZKR�-XOLD¶V�KHLUV�ZLOO�EH�XQWLO�-XOLD�GLHV��

([DPSOH�²�*UDQWRU�LQVWHDG�FRQYH\V�<HOORZ�$FUH�WR�-XOLD�IRU�OLIH��WKHQ�WR�'DYLG�
LI�'DYLG�VXUYLYHV�-XOLD��

Æ�,Q�WKLV�FRQYH\DQFH��-XOLD�KDV�D�OLIH�HVWDWH��'DYLG�KDV�D�FRQWLQJHQW�
UHPDLQGHU��DQG�*UDQWRU�KDV�D�UHYHUVLRQ���1RWH�WKDW�'DYLG�KDV�D�FRQWLQJHQW�
UHPDLQGHU�EHFDXVH�LW�LV�XQFHUWDLQ�ZKHWKHU�RU�QRW�'DYLG�ZLOO�EH�DOLYH�WR�
WDNH�WKH�SURSHUW\�ZKHQ�-XOLD�GLHV��
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���$�9(67('�5(0$,1'(5�

D��([LVWV�ZKHQ�LW�LV�FOHDU�ZKR�LV�JHWWLQJ�WKH�IXWXUH�LQWHUHVW��

E��7KHUH�DUH���W\SHV�RI�YHVWHG�UHPDLQGHUV��

���$�W\SLFDO�YHVWHG�UHPDLQGHU�FDQQRW�EH�WDNHQ�DZD\�IURP�WKH�KROGHU�RI�WKH�
IXWXUH�LQWHUHVW��

([DPSOH�²�*UDQWRU�FRQYH\V�5HG�$FUH�WR�*HRUJH�IRU�OLIH��WKHQ�WR�%URRN�
DQG�KHU�KHLUV��

Æ�,Q�WKLV�FRQYH\DQFH��*HRUJH�KDV�D�OLIH�HVWDWH�DQG�%URRN�KDV�D�
YHVWHG�UHPDLQGHU�LQ�IHH�VLPSOH�DEVROXWH���%URRN�KDV�D�YHVWHG�
UHPDLQGHU�EHFDXVH�LW�LV�FHUWDLQ�WKDW�VKH�ZLOO�REWDLQ�5HG�$FUH�XSRQ�
*HRUJH
V�GHDWK���1RWH�WKDW�LI�%URRN�ZHUH�WR�GLH�EHIRUH�*HRUJH��WKHQ�
%URRN¶V�KHLUV�ZRXOG�LQKHULW�WKH�IXWXUH�LQWHUHVW��

���$�YHVWHG�UHPDLQGHU�VXEMHFW�WR�RSHQ�LV�FUHDWHG�LQ�D�FODVV�RI�SHUVRQV�DQG�LV�DQ�
LQWHUHVW�WKDW�PD\�GLPLQLVK�LQ�YDOXH�LI�PRUH�SHUVRQV�EHFRPH�PHPEHUV�RI�WKH�FODVV�

([DPSOH�²�*UDQWRU�FRQYH\V�5HGDFUH�WR�%DUU\�IRU�OLIH��WKHQ�WR�%DUU\¶V�
FKLOGUHQ�DQG�WKHLU�KHLUV��

Æ�1RWH�WKDW�LI�%DUU\�KDV�QR�FKLOGUHQ��WKHQ�%DUU\¶V�FKLOGUHQ�KDYH�D�
FRQWLQJHQW�UHPDLQGHU�EHFDXVH�LW�LV�XQFHUWDLQ�ZKHWKHU�%DUU\�ZLOO�HYHU�
KDYH�FKLOGUHQ���+RZHYHU��RQFH�%DUU\�KDV�D�FKLOG��RU�LI�%DUU\�KDV�D�
FKLOG�DW�WKH�WLPH�RI�WKH�FRQYH\DQFH��WKHQ�WKH�FKLOG�KDV�D�YHVWHG�
UHPDLQGHU�VXEMHFW�WR�RSHQ��

���$�YHVWHG�UHPDLQGHU�VXEMHFW�WR�GLYHVWPHQW�DULVHV�ZKHQ�LW�LV�FHUWDLQ�ZKR�ZLOO�
WDNH�WKH�IXWXUH�LQWHUHVW��EXW�VRPHWKLQJ�FRXOG�KDSSHQ�WKDW�ZLOO�WDNH�DZD\�WKHLU�
LQWHUHVW��

([DPSOH�²�*UDQWRU�FRQYH\V�5HGDFUH�WR�%DUELH�IRU�OLIH��WKHQ�WR�.HQ�IRU�
OLIH��

Æ�,Q�WKLV�FRQYH\DQFH��%DUELH�KDV�D�OLIH�HVWDWH��.HQ�KDV�D�YHVWHG�OLIH�
HVWDWH�UHPDLQGHU�VXEMHFW�WR�GLYHVWPHQW��DQG�*UDQWRU�KDV�D�UHYHUVLRQ�
LQ�IHH�VLPSOH�DEVROXWH���.HQ¶V�IXWXUH�LQWHUHVW�LV�D�YHVWHG�UHPDLQGHU�
VXEMHFW�WR�GLYHVWPHQW�EHFDXVH�.HQ�LV�FHUWDLQ�WR�JHW�WKH�OLIH�HVWDWH�LI�
KH�RXWOLYHV�%DUELH��KRZHYHU��LI�.HQ�GLHV�EHIRUH�%DUELH�GLHV��WKHQ�KLV�
LQWHUHVW�ZLOO�EH�WDNHQ�DZD\��RU�GLYHVWHG��

D���1RWH�WKDW�YHVWHG�UHPDLQGHUV�VXEMHFW�WR�GLYHVWPHQW�DUH�YHU\�VLPLODU�
WR�FRQWLQJHQW�UHPDLQGHUV��DQG�WKH�RQO\�GLIIHUHQFH�EHWZHHQ�WKH�WZR�LV�LQ�
WKH�SKUDVLQJ�RI�WKH�FRQYH\DQFH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�IXWXUH�LQWHUHVWV�LQ�UHDO�SURSHUW\��ZKLFK�DUH�LQWHUHVWV�LQ�ODQG�WKDW�
EHFRPH�SRVVHVVRU\�DW�VRPH�SRLQW�LQ�WKH�IXWXUH��7KH�IXWXUH�LQWHUHVWV�LQFOXGH�SRVVLELOLW\�RI�UHYHUWHU��ULJKW�
RI�HQWU\��H[HFXWRU\�LQWHUHVWV��UHYHUVLRQV��DQG�UHPDLQGHUV���3RVVLELOLW\�RI�UHYHUWHU��ULJKW�RI�HQWU\��DQG�
H[HFXWRU\�LQWHUHVWV�DUH�IXWXUH�LQWHUHVWV�WKDW�IROORZ�IURP�WKH�GHIHDVLEOH�IHHV���5HYHUVLRQV�DUH�IXWXUH�
LQWHUHVWV�WKDW�UHYHUW�EDFN�WR�WKH�RULJLQDO�RZQHU��5HPDLQGHUV�DUH�D�IXWXUH�LQWHUHVWV�WKDW�JR�WR�D�WKLUG�SDUW\��

�



ϭϲ���������������������������������������������������������������������������������������������������������������������������������������������������������������������������������� �
�

&+$37(5������58/(6�)857+(5,1*�0$5.(7$%,/,7<�

&HUWDLQ�FRQYH\DQFHV�KDYH�WKH�HIIHFW�RI�FDXVLQJ�SURSHUW\�WR�EHFRPH�LQDOLHQDEOH���7KLV�PHDQV�WKDW�
QR�RQH�KDV�WKH�ULJKW�WR�SRVVHVV�WKH�SURSHUW\��DQG�LW�LV�LQFDSDEOH�RI�EHLQJ�WUDQVIHUUHG��

7R�SUHYHQW�WKLV�IURP�KDSSHQLQJ��WKHUH�DUH�VHYHUDO�UXOHV�WKDW�IXUWKHU�PDUNHWDELOLW\��DOVR�NQRZQ�DV�
UXOHV�WKDW�SURPRWH�DOLHQDELOLW\���

� �L��7KH�GHVWUXFWLRQ�RI�FRQWLQJHQW�UHPDLQGHUV��
�LL��7KH�UXOH�LQ�6KHOOH\¶V�&DVH��
�LLL��7KH�GRFWULQH�RI�ZRUWKLHU�WLWOH��DQG�
�LY��7KH�UXOH�DJDLQVW�SHUSHWXLWLHV��

�1RWH�WKDW�LQ�PRVW�MXULVGLFWLRQV�WRGD\�WKHVH�UXOHV�KDYH�EHFRPH�REVROHWH��

$��'(6758&7,%,/,7<�2)�&217,1*(17�5(0$,1'(56�

���5HTXLUHV�WKDW�FRQWLQJHQW�UHPDLQGHUV�PXVW�YHVW�EHIRUH�RU�XSRQ�WHUPLQDWLRQ�RI�WKH�SULRU�
HVWDWH��RU�HOVH�WKH\�DUH�GHVWUR\HG��

([DPSOH�²�*UDQWRU�FRQYH\V�3XUSOHDFUH�WR�5LFN\�IRU�OLIH��WKHQ�WR�WKH�KHLUV�RI�/XF\��

Æ�,Q�WKLV�FRQYH\DQFH��5LFN\�KDV�D�OLIH�HVWDWH��WKH�KHLUV�RI�/XF\�KDYH�D�FRQWLQJHQW�
UHPDLQGHU��DQG�*UDQWRU�KDV�D�UHYHUVLRQ��

:KHQ�5LFN\�GLHV��3XUSOHDFUH�JRHV�WR�WKH�KHLUV�RI�/XF\���+RZHYHU��LI�/XF\�LV�VWLOO�DOLYH��
VKH�KDV�QR�KHLUV���$V�D�UHVXOW��WKH�SURSHUW\�ZRXOG�EH�LQ�OLPER�XQWLO�/XF\�GLHV�DQG�KHU�
KHLUV��LI�VKH�KDV�DQ\��LQKHULW�WKH�SURSHUW\���7KLV�VSDFH�LQ�WLPH�ZKHUH�QR�RQH�KDV�WKH�
ULJKW�WR�SRVVHVV�3XUSOHDFUH�UHVWULFWV�PDUNHWDELOLW\��

7KHUHIRUH��XQGHU�WKH�UXOH�RI�GHVWUXFWLELOLW\��WKH�FRQWLQJHQW�UHPDLQGHU�KHOG�E\�/XF\¶V�
KHLUV�ZLOO�EH�GHVWUR\HG�LI�LW�IDLOV�WR�YHVW�XSRQ�5LFN\¶V�GHDWK���$QG�LQVWHDG�3XUSOHDFUH�
ZRXOG�UHYHUW�EDFN�WR�*UDQWRU��

���7RGD\��WKH�UXOH�RI�GHVWUXFWLELOLW\�KDV�EHHQ�DEROLVKHG�LQ�PRVW�VWDWHV���,QVWHDG�RI�GHVWUR\LQJ�
WKH�FRQWLQJHQW�UHPDLQGHU��WKH�KROGHU�UHFHLYHV�DQ�H[HFXWRU\�LQWHUHVW��

D��6R�LQ�RXU�H[DPSOH��LI�5LFN\�GLHV�DQG�/XF\�LV�VWLOO�DOLYH��3XUSOHDFUH�ZRXOG�UHYHUW�
EDFN�WR�*UDQWRU��EXW�/XF\¶V�KHLUV�ZRXOG�KDYH�DQ�H[HFXWRU\�LQWHUHVW��

%��58/(�,1�6+(//(<¶6�&$6(�

���7KH�UXOH�LQ�6KHOOH\¶V�FDVH�DSSOLHV�ZKHQ�RQH�LQVWUXPHQW�FRQYH\V�SURSHUW\�WR�D�SHUVRQ�IRU�
OLIH�DQG�WKHQ�WR�WKDW�SHUVRQ¶V�KHLUV���8QGHU�WKH�UXOH��D�UHPDLQGHU�LQWHUHVW�KHOG�E\�KHLUV�RI�D�
KROGHU�RI�D�SUHVHQW�LQWHUHVW�ZLOO�QRW�EH�UHFRJQL]HG��

([DPSOH�²�*UDQWRU�FRQYH\V�3XUSOHDFUH�WR�%DUQH\�IRU�OLIH��WKHQ�WR�%DUQH\¶V�KHLUV���,Q�WKLV�
FRQYH\DQFH��%DUQH\�KDV�D�OLIH�HVWDWH��KLV�KHLUV�KDYH�D�FRQWLQJHQW�UHPDLQGHU��DQG�*UDQWRU�KDV�
D�UHYHUVLRQ��

Æ�6LQFH�%DUQH\¶V�KHLUV�KDYH�D�UHPDLQGHU�WKDW�IROORZV�%DUQH\¶V�OLIH�HVWDWH��WKLV�
FRQYH\DQFH�YLRODWHV�WKH�UXOH�LQ�6KHOOH\¶V�FDVH���$V�D�UHVXOW��%DUQH\�ZRXOG�RZQ�
3XUSOHDFUH�LQ�IHH�VLPSOH�DEVROXWH�DQG�KH�PD\�GLVSRVH�RI�WKH�SURSHUW\�DV�KH�OLNHV���1RWH�
WKDW�WRGD\�PRVW�VWDWHV�KDYH�DEROLVKHG�WKH�UXOH�LQ�6KHOOH\¶V�FDVH��
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&��'2&75,1(�2)�:257+,(5�7,7/(�

���7KH�GRFWULQH�RI�ZRUWKLHU�WLWOH�GHVWUR\V�UHPDLQGHUV�DQG�H[HFXWRU\�LQWHUHVWV�LQ�WKH�KHLUV�RI�D�
JUDQWRU���,Q�RWKHU�ZRUGV��WKH�GRFWULQH�SUHYHQWV�D�JUDQWRU�IURP�FUHDWLQJ�D�UHPDLQGHU�LQWHUHVW�LQ�
KLV�RZQ�KHLUV��

([DPSOH�²�*UDQWRU�FRQYH\V�3XUSOHDFUH�WR�6DP�IRU�OLIH��WKHQ�WR�*UDQWRU¶V�KHLUV��

Æ�,Q�WKLV�FRQYH\DQFH��6DP�KDV�D�OLIH�HVWDWH��WKH�*UDQWRU¶V�KHLUV�KDYH�D�FRQWLQJHQW�
UHPDLQGHU��DQG�*UDQWRU�KDV�D�UHYHUVLRQ���6LQFH�WKH�JUDQWRU¶V�KHLUV�KDYH�D�UHPDLQGHU�
LQWHUHVW��WKLV�FRQYH\DQFH�YLRODWHV�WKH�GRFWULQH�RI�ZRUWKLHU�WLWOH���$V�D�UHVXOW��WKH�
UHPDLQGHU�ZRXOG�EH�GHVWUR\HG��DQG�RQFH�6DP�GLHV��3XUSOHDFUH�ZRXOG�UHYHUW�EDFN�WR�
*UDQWRU���7RGD\�WKLV�GRFWULQH�LV�DEROLVKHG�LQ�PRVW�VWDWHV��

'��58/(�$*$,167�3(53(78,7,(6�

���7KH�UXOH�DJDLQVW�SHUSHWXLWLHV�GHVWUR\V�H[HFXWRU\�LQWHUHVWV��FRQWLQJHQW�UHPDLQGHUV��DQG�
YHVWHG�UHPDLQGHUV�VXEMHFW�WR�RSHQʊZKHQ�DQ\�RQH�RI�WKHP�LV�QRW�FHUWDLQ�WR�YHVW�RU�IDLO�
ZLWKLQ�WKH�SHUSHWXLWLHV�SHULRG��

D��7KH�SHUSHWXLWLHV�SHULRG�HQGV����\HDUV�DIWHU�D�OLIH�LQ�EHLQJ��

���$�OLIH�LQ�EHLQJ�LV�WKH�OLIH�RI�VRPHRQH�PHQWLRQHG�LQ�WKH�FRQYH\DQFH�ZKR�LV�
DOVR�DOLYH�DW�WKH�WLPH�RI�WKH�FRQYH\DQFH��

([DPSOH�²�*UDQWRU�FRQYH\V�3XUSOHDFUH�WR�7XFNHU�VR�ORQJ�DV�WKH�ODQG�LV�XVHG�WR�JURZ�FRUQ��
DQG�LI�LW�VWRSV�JURZLQJ�FRUQ��WKHQ�WKH�SURSHUW\�JRHV�WR�1HG�DQG�KLV�KHLUV��

Æ�,Q�WKLV�FRQYH\DQFH��7XFNHU�KDV�D�IHH�VLPSOH�VXEMHFW�WR�H[HFXWRU\�OLPLWDWLRQ�DQG�1HG�
KDV�DQ�H[HFXWRU\�LQWHUHVW���7KH�SUREOHP�KHUH�LV�WKDW�QR�RQH�NQRZV�ZKHQ�1HG¶V�
H[HFXWRU\�LQWHUHVW�ZLOO�YHVW��RU�ZKHQ�3XUSOHDFUH�ZLOO�VWRS�JURZLQJ�FRUQ���,W�FRXOG�EH�
KXQGUHGV�RI�\HDUV�IURP�QRZ��

6LQFH�LW�LV�QRW�FHUWDLQ�WKDW�1HG¶V�H[HFXWRU\�LQWHUHVW�ZLOO�YHVW�RU�IDLO�ZLWKLQ����\HDUV�RI�D�
OLIH�LQ�EHLQJ��ZKLFK�ZRXOG�EH�7XFNHU¶V�RU�1HG¶V�OLIH��WKH�UXOH�DJDLQVW�SHUSHWXLWLHV�
DSSOLHV�DQG�GHVWUR\V�1HG¶V�H[HFXWRU\�LQWHUHVW���7KHUHIRUH��XQGHU�WKH�UXOH��7XFNHU�RZQV�
3XUSOHDFUH�LQ�IHH�VLPSOH�DEVROXWH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�UXOHV�WKDW�IXUWKHU�PDUNHWDELOLW\�RI�UHDO�SURSHUW\���:H�OHDUQHG�
DERXW�GHVWUXFWLELOLW\�RI�FRQWLQJHQW�UHPDLQGHUV��WKH�UXOH�LQ�6KHOOH\¶V�&DVH��WKH�GRFWULQH�RI�ZRUWKLHU�WLWOH��
DQG�WKH�UXOH�DJDLQVW�SHUSHWXLWLHV���:KLOH�WKHVH�FRQFHSWV�DUH�LPSRUWDQW�WR�EH�DZDUH�RI��WKH\�DUH�QRW�RI�
SUDFWLFDO�VLJQLILFDQFH�EHFDXVH�WKH\�KDYH�JHQHUDOO\�EHFRPH�REVROHWH��

�
�

�

�
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&+$37(5������&21&855(17�(67$7(6�

$��&RQFXUUHQW�HVWDWH�²�DQ�LQWHUHVW�LQ�UHDO�SURSHUW\�WKDW�FDQ�EH�KHOG�VLPXOWDQHRXVO\�E\���RU�PRUH�
SDUWLHV��

%��7KHUH�DUH���EDVLF�W\SHV�RI�FRQFXUUHQW�HVWDWHV��

�L��7HQDQF\�LQ�FRPPRQ��
�LL��-RLQW�WHQDQF\��DQG�
�LLL��7HQDQF\�E\�WKH�HQWLUHW\��

&��7(1$1&<�,1�&20021��WKH�PRVW�FRPPRQ��

���7HQDQF\�LQ�FRPPRQ�LV�D�IRUP�RI�FRQFXUUHQW�RZQHUVKLS�LQ�ZKLFK���RU�PRUH�SDUWLHV�KDYH�
WKH�ULJKW�WR�SRVVHVV�DQG�XVH�SURSHUW\�VLPXOWDQHRXVO\��DQG�HDFK�FR�WHQDQW�PD\�IUHHO\�VHOO�RU�
WUDQVIHU�WKHLU�VKDUH��

���$�FRQFXUUHQW�HVWDWH�LV�SUHVXPHG�WR�EH�D�WHQDQF\�LQ�FRPPRQ��XQOHVV�LW�VWDWHV�RWKHUZLVH��

([DPSOH�²�*UDQWRU�FRQYH\V�*UD\DFUH�WR�/DUU\��0R��DQG�&XUO\�DQG�WKHLU�KHLUV��

Æ�,Q�WKLV�FRQYH\DQFH��/DUU\��0R��DQG�&XUO\�RZQ�*UD\DFUH�LQ�IHH�VLPSOH�
DEVROXWH�DV�WHQDQWV�LQ�FRPPRQ��DQG�HDFK�WDNHV�D�����LQWHUHVW�LQ�WKH�SURSHUW\��

���,Q�D�WHQDQF\�LQ�FRPPRQ��RQH�RI�WKH�WHQDQWV�PD\�KDYH�D�ODUJHU�VKDUH�RI�WKH�SURSHUW\�WKDQ�
WKH�RWKHUV��

���$�WHQDQW�LV�QRW�DOORZHG�WR�FKDQJH�RU�DOWHU�WKH�SURSHUW\�XQOHVV�KH�LV�JLYHQ�FRQVHQW�E\�DOO�
WKH�RWKHU�WHQDQWV��

'��-2,17�7(1$1&<�²�$�MRLQW�WHQDQF\�LV�D�W\SH�RI�FRQFXUUHQW�RZQHUVKLS�ZLWK�WKH�ULJKW�RI�
VXUYLYRUVKLS��

���$�ULJKW�RI�VXUYLYRUVKLS�PHDQV�WKDW�LI�RQH�MRLQW�WHQDQW�GLHV��KLV�VKDUH�DXWRPDWLFDOO\�JRHV�
WR�WKH�RWKHU�MRLQW�WHQDQWV��

���,Q�RUGHU�WR�FUHDWH�D�MRLQW�WHQDQF\����HOHPHQWV��RU���XQLWLHV��PXVW�EH�PHW��

�L��8QLW\�RI�WLPH���HDFK�MRLQW�WHQDQW�PXVW�UHFHLYH�KLV�LQWHUHVW�LQ�WKH�SURSHUW\�DW�WKH�VDPH�
WLPH��
�LL��8QLW\�RI�WLWOH���HDFK�MRLQW�WHQDQW�PXVW�JDLQ�WLWOH�IURP�WKH�VDPH�LQVWUXPHQW��
�LLL��8QLW\�RI�LQWHUHVW���HDFK�MRLQW�WHQDQW�PXVW�WDNH�DQ�HTXDO�VKDUH�RI�WKH�SURSHUW\��
�LY��8QLW\�RI�SRVVHVVLRQ���WKDW�HDFK�MRLQW�WHQDQW�PXVW�KDYH�DQ�HTXDO�ULJKW�WR�SRVVHVV�WKH�
HQWLUH�SURSHUW\��

([DPSOH�²�*UDQWRU�FRQYH\V�*UD\DFUH�WR�6KHUORFN�DQG�:DWVRQ�DV�MRLQW�WHQDQWV�ZLWK�ULJKWV�
RI�VXUYLYRUVKLS��

Æ�,Q�WKLV�FRQYH\DQFH��WKH���XQLWLHV�DUH�VDWLVILHG��6KHUORFN�DQG�:DWVRQ�UHFHLYHG�WKHLU�
LQWHUHVWV�DW�WKH�VDPH�WLPH��WKH\�JDLQHG�WLWOH�LQ�WKH�VDPH�FRQYH\DQFH��WKH\�WRRN�HTXDO�
VKDUHV��HDFK�KROGV�D�ò�LQWHUHVW���DQG�HDFK�KDV�WKH�ULJKW�WR�SRVVHVV�WKH�SURSHUW\���6LQFH�
6KHUORFN�DQG�:DWVRQ�RZQ�*UD\DFUH�DV�MRLQW�WHQDQWV�ZLWK�ULJKWV�RI�VXUYLYRUVKLS��LI�
HLWKHU�RQH�GLHV��WKH�RWKHU�ZLOO�DXWRPDWLFDOO\�EHFRPH�WKH�VROH�RZQHU�RI�*UD\DFUH��
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���$�MRLQW�WHQDQF\�FDQ�EH�VHYHUHG��

D��7KLV�ZLOO�RFFXU�ZKHQ�D�MRLQW�WHQDQW�FRQYH\V�KLV�LQWHUHVW�GXULQJ�KLV�OLIHWLPH��

���:KHQ�WKLV�KDSSHQVʊDQG�WKHUH�DUH�RQO\���SDUWLHV�ZKR�RZQ�SURSHUW\�DV�MRLQW�
WHQDQWV�ZLWK�ULJKW�RI�VXUYLYRUVKLSʊWKH�MRLQW�WHQDQF\�ZLOO�EH�VHYHUHG��DQG�WKH�
QHZ�WHQDQWV�DXWRPDWLFDOO\�EHFRPH�WHQDQWV�LQ�FRPPRQ��

���+RZHYHU��LI�PRUH�WKDQ���SDUWLHV�RZQ�SURSHUW\�DV�MRLQW�WHQDQWV�ZLWK�ULJKWV�RI�
VXUYLYRUVKLS��DQG�RQH�RI�WKH�SDUWLHV�FRQYH\V�KLV�LQWHUHVW�WR�D�WKLUG�SDUW\��WKHQ�WKH�
WKLUG�SDUW\�ZLOO�RZQ�WKH�SURSHUW\�DV�D�WHQDQW�LQ�FRPPRQ��EXW�WKH�RULJLQDO�WHQDQWV�
ZLOO�UHPDLQ�MRLQW�WHQDQWV�ZLWK�ULJKW�RI�VXUYLYRUVKLS��

���1RWH�WKDW�D�FRQYH\DQFH�E\�ZLOO�GRHV�QRW�VHYHU�D�MRLQW�WHQDQF\��

D��,I�D�MRLQW�WHQDQW�DWWHPSWV�WR�FRQYH\�KLV�LQWHUHVW�LQ�D�ZLOO��WKH�MRLQW�WHQDQF\�ZLOO�QRW�EH�
VHYHUHG�EHFDXVH�WKH�LQVWDQW�WKH�MRLQW�WHQDQW�GLHV��KLV�LQWHUHVW�ZLOO�LPPHGLDWHO\�WUDQVIHU�
WR�WKH�RWKHU�MRLQW�WHQDQWV��

(��7(1$1&<�%<�7+(�(17,5(7<�²��DEROLVKHG�LQ�PRVW�VWDWHV��

���$�WHQDQF\�E\�WKH�HQWLUHW\�LV�VLPLODU�WR�D�MRLQW�WHQDQF\�LQ�WKDW�DOO�IRXU�XQLWLHV�PXVW�EH�PHW��
EXW�LQ�DGGLWLRQ��WKH�WHQDQWV�KDYH�WR�EH�PDUULHG��

���1RWH�WKDW�D�WHQDQF\�E\�WKH�HQWLUHW\�LV�RQO\�VHYHUDEOH�ZKHQ�ERWK�WHQDQWV�PXWXDOO\�DJUHH�WR�
WKH�VHYHUDQFH��ZKHQ�WKHUH�LV�D�GLYRUFH��RU�ZKHQ�RQH�RI�WKH�WHQDQWV�GLH��

)��/DVWO\�LQ�WKLV�FKDSWHU��OHW¶V�GLVFXVV�VRPH�,668(6�WKDW�DULVH�ZLWK�FRQFXUUHQW�HVWDWHV��

���,Q�DQ\�W\SH�RI�FRQFXUUHQW�HVWDWH��HYHU\�WHQDQW�KDV�WKH�ULJKW�WR�SRVVHVV�DQG�HQMR\�WKH�
HQWLUH�SURSHUW\��UHJDUGOHVV�RI�KLV�VKDUH��

D��(DFK�WHQDQW�LV�HQWLWOHG�WR�SURSRUWLRQDO�VKDUHV�RI�DQ\�SURILWV�WKDW�FRPH�IURP�WKH�
SURSHUW\��LQFOXGLQJ�LQFRPH�IURP�UHQW�DQG�IURP�H[SORLWDWLRQ�RI�QDWXUDO�UHVRXUFHV��

���$�FR�WHQDQW¶V�ULJKW�WR�SRVVHVVLRQ�DOVR�PHDQV�WKDW�HDFK�WHQDQW�KDV�WKH�ULJKW�QRW�EH�RXVWHG�
E\�RWKHU�WHQDQWV���2XVWHU�RFFXUV�ZKHQ�D�WHQDQW�ZURQJIXOO\�SUHYHQWV�DQRWKHU�WHQDQW�IURP�
XVLQJ�WKH�SURSHUW\��OLNH�FKDQJLQJ�WKH�ORFNV����:KHQ�WKLV�RFFXUV��WKH�RXVWHG�WHQDQW�FDQ�VXH�IRU�
ZURQJIXO�HMHFWPHQW�DQG�UHFRYHU�GDPDJHV��

���1RWH�WKDW�FR�WHQDQWV�DUH�REOLJDWHG�WR�SD\�IRU�FHUWDLQ�H[SHQGLWXUHV�UHODWHG�WR�WKH�SURSHUW\��
ZKLFK�LQFOXGHV�WD[HV��PRUWJDJH�SD\PHQWV��DQG�UHSDLUV���+RZHYHU�FR�WHQDQWV�'2�127�KDYH�
D�GXW\�WR�LPSURYH�WKH�SURSHUW\��DQG�WKHUHIRUH�FR�WHQDQWV�DUH�QRW�UHVSRQVLEOH�IRU�WKH�FRVW�RI�
DQ\�LPSURYHPHQWV�PDGH�E\�RWKHU�FR�WHQDQWV��

���1RWH�DOVR�WKDW�D�FR�WHQDQW�KDV�WKH�ULJKW�WR�EULQJ�DQ�DFWLRQ�IRU�SDUWLWLRQ�RI�WKH�SURSHUW\��

D��7KLV�DOORZV�WKH�FR�WHQDQW�WR�JHW�RXW�RI�WKH�FR�WHQDQF\�DQG�REWDLQ�KLV�VKDUH�RI�WKH�
LQWHUHVW���3DUWLWLRQ�FDQ�EH�DFFRPSOLVKHG�E\�SK\VLFDO�GLYLVLRQ�RI�WKH�SURSHUW\��RU�E\�VDOH�
RI�WKH�SURSHUW\��ZLWK�WKH�SURFHHGV�VSOLW�DPRQJ�WKH�WHQDQWV�GHSHQGLQJ�RQ�WKHLU�VKDUH����

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�FRQFXUUHQW�HVWDWHV��ZKLFK�LQFOXGH�WHQDQF\�LQ�FRPPRQ��MRLQW�
WHQDQF\��DQG�WHQDQF\�E\�WKH�HQWLUHW\��

�
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&+$37(5������121)5((+2/'�(67$7(6�$1'�/$1'/25'�7(1$17�/$:�

$��1RQIUHHKROG�HVWDWHV��DOVR�NQRZQ�DV�OHDVHKROG�HVWDWHV��²�LQWHUHVWV�LQ�UHDO�SURSHUW\�WKDW�DUH�RI�
OLPLWHG�GXUDWLRQ��

���7KH�KROGHU�RI�D�QRQIUHHKROG�HVWDWH�LV�XVXDOO\�UHIHUUHG�WR�DV�WKH�WHQDQW��DQG�WKH�KROGHU�RI�
WKH�IXWXUH�LQWHUHVW�LV�UHIHUUHG�WR�DV�WKH�ODQGORUG��

%��7KHUH�DUH���W\SHV�RI�QRQIUHHKROG��RU�OHDVHKROG��HVWDWHV��

�L��7HUP�IRU�\HDUV��
�LL��3HULRGLF�WHQDQF\��
�LLL��7HQDQF\�DW�ZLOO��
�LY��7HQDQF\�DW�VXIIHUDQFH��

&��7(50�2)�<($56�

���$OVR�NQRZQ�DV�WHQDQF\�IRU�\HDUV��LW¶V�WKH�PRVW�FRPPRQ�W\SH�RI�OHDVH�EHWZHHQ�ODQGORUG�
DQG�WHQDQW��

���$�WHUP�RI�\HDUV�ODVWV�IRU�D�FHUWDLQ�SHULRG�RI�WLPH�DQG�FRQWDLQV�D�WHUPLQDWLRQ�GDWH��

D��$�WHUP�RI�\HDUV�WHQDQF\�FDQ�EH�IRU�DQ\�DPRXQW�RI�WLPHʊLW�FDQ�EH�IRU����VHFRQGV��
IRU���\HDU��RU�IRU�D�PLOOLRQ�\HDUV��

���,Q�D�WHUP�RI�\HDUV�OHDVH��WKH�WHQDQF\�ZLOO�H[SLUH�DXWRPDWLFDOO\�DW�WKH�HQG�RI�WKH�WHUP��
ZKLFK�PHDQV�WKDW�QRWLFH�LV�QRW�UHTXLUHG�WR�WHUPLQDWH�WKH�OHDVH��

([DPSOH�²�'RQQD�FRQYH\V�DQ�DSDUWPHQW�WR�9LFWRU�IRU���PRQWKV���Æ�,Q�WKLV�FDVH��
9LFWRU�KDV�D�WHUPV�RI�\HDUV�WHQDQF\�WKDW�ZLOO�DXWRPDWLFDOO\�WHUPLQDWH�LQ���PRQWKV��

'��3(5,2',&�7(1$1&<�

���$�SHULRGLF�WHQDQF\�LV�RQH�WKDW�DXWRPDWLFDOO\�FRQWLQXHV�IURP�RQH�SHULRG�WR�WKH�QH[W��XQWLO�
WKH�ODQGORUG�RU�WHQDQW�JLYHV�SURSHU�QRWLFH�RI�WHUPLQDWLRQ��

���,Q�RUGHU�WR�WHUPLQDWH�D�SHULRGLF�OHDVH��WKH�QRWLFH�PXVW�EH�JLYHQ�DW�OHDVW�RQH�IXOO�SHULRG�
EHIRUH�WHUPLQDWLRQ���6R�D�PRQWK¶V�QRWLFH�LV�W\SLFDOO\�UHTXLUHG�IRU�D�PRQWK�WR�PRQWK�SHULRGLF�
OHDVH���+RZHYHU��QRWH�WKDW�RQO\���PRQWKV¶�QRWLFH�ZLOO�EH�UHTXLUHG�IRU�D�\HDU�WR�\HDU�SHULRGLF�
OHDVH��

([DPSOH�²�'RQQD�FRQYH\V�DQ�DSDUWPHQW�WR�%HQ��IURP�\HDU�WR�\HDU���Æ�,Q�WKLV�FDVH��
%HQ�KDV�D�SHULRGLF�WHQDQF\��DQG�HDFK�SHULRG�LV�RQH�\HDU��

���1RWH�WKDW�D�SHULRG�RI�D�SHULRGLF�OHDVH�ZLOO�EH�HVWDEOLVKHG�DW�WKH�EHJLQQLQJ�RI�WKH�
WHQDQF\���+RZHYHU��LI�QR�SHULRG�LV�LGHQWLILHG��WKHQ�WKH�SHULRG�RI�WKH�WHQDQF\�ZLOO�EH�
SUHVXPHG�WR�EH�WKH�VDPH�DV�WKH�UHQW�SD\PHQW�LQWHUYDOV���$QG�LI�WKHUH�LV�QR�SD\PHQW�VFKHGXOH�
VHW��WKH�WHQDQF\�ZLOO�EH�SUHVXPHG�WR�EH�PRQWK�WR�PRQWK��

�

�

�
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(��7(1$1&<�$7�:,//�

���$�WHQDQF\�ZLWK�QR�H[SUHVV�GXUDWLRQ��

���&DQ�WHUPLQDWHG�E\�HLWKHU�SDUW\�ZLWKRXW�QRWLFH�DW�DQ\�WLPH��

���+RZHYHU��PDQ\�PRGHUQ�VWDWXWHV�UHTXLUH�D�ODQGORUG�WR�JLYH�WKH�WHQDQW�UHDVRQDEOH�QRWLFH�
EHIRUH�HYLFWLQJ�WKH�WHQDQW�DW�ZLOO��

)��7(1$1&<�$7�68))(5$1&(�

���$ULVHV�ZKHQ�D�WHQDQW�ZURQJIXOO\�UHPDLQV�LQ�SRVVHVVLRQ�DIWHU�WKH�H[SLUDWLRQ�RI�D�ODZIXO�
WHQDQF\��

D��,I�WKH�WHQDQW�RYHUVWD\V�KLV�WHUP��WKH�WHQDQW�EHFRPHV�D�WUHVSDVVHU�DQG�WKH�ODQGORUG�KDV�
WKH�OHJDO�ULJKW�WR�HYLFW�WKH�WHQDQW��

���1RWH�WKDW�LI�D�ODQGORUG�HYHU�DFFHSWV�UHQW�IURP�D�WHQDQW�DW�VXIIHUDQFH��WKDW�ZLOO�UHVXOW�LQ�D�
SHULRGLF�WHQDQF\�EHLQJ�HVWDEOLVKHG�EHWZHHQ�WKH�SDUWLHV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH���QRQIUHHKROG��RU�OHDVHKROG��HVWDWHV��

�L��7KH�WHQDQF\�IRU�\HDUV�LV�D�OHDVH�WKDW�HQGV�RQ�D�FHUWDLQ�GDWH��

�LL��7KH�SHULRGLF�WHQDQF\�LV�D�OHDVH�WKDW�DXWRPDWLFDOO\�FRQWLQXHV�IURP�RQH�SHULRG�WR�WKH�QH[W�
XQWLO�ODQGORUG�RU�WHQDQW�JLYHV�SURSHU�QRWLFH��

�LLL��7KH�WHQDQF\�DW�ZLOO�LV�D�UHQWDO�UHODWLRQVKLS�EHWZHHQ�WZR�SDUWLHV�WKDW�LV�RI�QR�H[SUHVV�
GXUDWLRQ�DQG�WKDW�FDQ�EH�WHUPLQDWHG�E\�HLWKHU�SDUW\�DW�DQ\�WLPH��

�LY��7KH�WHQDQF\�DW�VXIIHUDQFH�RFFXUV�ZKHQ�D�WHQDQW�KROGV�RYHU�DQG�UHPDLQV�RQ�WKH�SURSHUW\�
DIWHU�WKH�HQG�RI�D�ODZIXO�WHQDQF\��

�

&+$37(5������'87,(6�$1'�5,*+76�2)�/$1'/25'6�

$��/DQGORUGV�RZH�WKH�IROORZLQJ�GXWLHV�WR�WKHLU�WHQDQWV��

�L��'XW\�WR�NHHS�WKH�SURSHUW\�ILW�IRU�KXPDQ�KDELWDWLRQ��
�LL��'XW\�WR�QRW�LQWHUIHUH�ZLWK�WKH�WHQDQW¶V�TXLHW�HQMR\PHQW��
�LLL��'XW\�WR�GHOLYHU�SRVVHVVLRQ�RI�WKH�SURSHUW\�WR�WKH�WHQDQW��DQG�
�LY��'XW\�WR�NHHS�WKH�SUHPLVHV�VDIH��

%��:$55$17<�2)�+$%,7$%,/,7<�

���7KHUH�LV�D�ZDUUDQW\�RI�KDELWDELOLW\�LPSOLHG�LQ�HYHU\�UHVLGHQWLDO�OHDVH��

���8QGHU�WKH�LPSOLHG�ZDUUDQW\�RI�KDELWDELOLW\��ODQGORUGV�KDYH�D�GXW\�WR�PDNH�WKH�SURSHUW\�
ILW�IRU�KXPDQ�KDELWDWLRQ��

D��7\SLFDOO\��WKLV�UHTXLUHV�WKH�SURSHUW\�WR�KDYH�SOXPELQJ��ZDWHU��KHDW��HOHFWULFLW\��DQG�
QR�LQIHVWDWLRQ�RI�LQVHFWV�RU�URGHQWV��
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���1RWH�WKDW�WKH�LPSOLHG�ZDUUDQW\�RI�KDELWDELOLW\�DSSOLHV�RQO\�WR�UHVLGHQWLDO�OHDVHV�DQG�LW�
FDQQRW�EH�ZDLYHG�E\�HLWKHU�SDUW\����

���,I�D�ODQGORUG�EUHDFKHV�WKH�LPSOLHG�ZDUUDQW\�RI�KDELWDELOLW\��WKH�WHQDQW�PXVW�QRWLI\�WKH�
ODQGORUG�DQG�DOORZ�UHDVRQDEOH�WLPH�IRU�WKH�ODQGORUG�WR�IL[�WKH�SUREOHP��

D��,I�WKH�ODQGORUG�IDLOV�WR�GR�VR��WKH�WHQDQW�KDV�VHYHUDO�RSWLRQV��

�L��7KH�WHQDQW�FDQ�PRYH�RXW�DQG�WHUPLQDWH�WKH�OHDVH��
�LL��7KH�WHQDQW�FDQ�VWD\�LQ�SRVVHVVLRQ�DQG�ZLWKKROG�UHQW�XQWLO�D�FRXUW�GHWHUPLQHV�
ZKDW�WKH�UHGXFHG�UHQW�VKRXOG�EH��
�LLL��7KH�WHQDQW�FDQ�UHSDLU�WKH�FRQGLWLRQ�DQG�RIIVHW�WKH�UHQW��
�LY��7KH�WHQDQW�FDQ�VWD\�LQ�SRVVHVVLRQ��SD\�WKH�UHQW�DQG�VXH�IRU�GDPDJHV��

���1RWH�WKDW�LI�D�WHQDQW�HYHU�UHSRUWV�KRXVLQJ�FRGH�YLRODWLRQV�WR�VWDWH�RIILFLDOV��WKH�ODQGORUG�
FDQQRW�WHUPLQDWH�WKH�OHDVH�LQ�UHWDOLDWLRQ���7KLV�LV�UHIHUUHG�WR�DV�UHWDOLDWRU\�HYLFWLRQ��

&��,03/,('�&29(1$17�2)�48,(7�(1-2<0(17�

���7KH�LPSOLHG�FRYHQDQW�RI�TXLHW�HQMR\PHQW�LV�LPSOLFLW�LQ�HYHU\�UHVLGHQWLDO�DQG�
FRPPHUFLDO�OHDVH��

���8QGHU�WKH�LPSOLHG�FRYHQDQW�RI�TXLHW�HQMR\PHQW��ODQGORUGV�FDQQRW�LQWHUIHUH�ZLWK�WKH�
WHQDQW¶V�ULJKW�WR�SRVVHVV�WKH�SURSHUW\�DQG�ULJKW�WR�UHDVRQDEO\�XVH�WKH�SURSHUW\��

���7KH�LPSOLHG�FRYHQDQW�RI�TXLHW�HQMR\PHQW�FDQ�EH�EUHDFKHG�LQ���ZD\V���

D��$FWXDO�HYLFWLRQ�RFFXUV�ZKHQ�WKH�ODQGORUG�SUHYHQWV�WKH�WHQDQW�IURP�SRVVHVVLQJ��RU�
RWKHUZLVH�HYLFWV�WKH�WHQDQW�IURP�WKH�HQWLUH�SURSHUW\���,Q�WKLV�FDVH��WKH�WHQDQW�LV�QR�
ORQJHU�REOLJDWHG�WR�SD\�UHQW�

E��3DUWLDO�HYLFWLRQ�RFFXUV�ZKHQ�WKH�WHQDQW�KDV�EHHQ�HYLFWHG�IURP�RQO\�SDUW�RI�WKH�
SURSHUW\���,Q�WKLV�FDVH�DOVR��WKH�WHQDQW�LV�QR�ORQJHU�REOLJDWHG�WR�SD\�UHQW��

F��&RQVWUXFWLYH�HYLFWLRQ�RFFXUV�ZKHQ�WKH�ODQGORUG�FDXVHV�D�VXEVWDQWLDO�LQWHUIHUHQFH�
ZLWK�WKH�WHQDQW¶V�HQMR\PHQW�RI�WKH�SURSHUW\��WKH�WHQDQW�QRWLILHV�WKH�ODQGORUG��WKH�
ODQGORUG�IDLOV�WR�UHPHG\�WKH�VLWXDWLRQ��DQG�WKH�WHQDQW�PRYHV�RXW��

([DPSOHV�RI�VXEVWDQWLDO�LQWHUIHUHQFH�PD\�LQFOXGH�ODFN�RI�KHDWLQJ�RU�DLU�
FRQGLWLRQLQJ�LQ�D�KLJK�ULVH�RIILFH�EXLOGLQJ��ODFN�RI�D�IXQFWLRQLQJ�HOHYDWRU�IRU�
WHQDQWV�RQ�D�KLJK�IORRU��DQG�QRLVH�SROOXWLRQ�LQ�VRPH�FDVHV��

����1RWH�WKDW�WHQDQWV�PXVW�YDFDWH�WKH�SUHPLVHV�HQWLUHO\�WR�FODLP�FRQVWUXFWLYH�
HYLFWLRQ��DQG�RQO\�WKHQ�PD\�WKH�WHQDQW�WHUPLQDWH�WKH�OHDVH�DQG�SXUVXH�GDPDJHV��

D��7KH�WHQDQW�PXVW�EH�FDUHIXO�KHUH�EHFDXVH�LI�WKH�WHQDQW�PRYHV�RXW�DQG�LW�LV�
ODWHU�GHWHUPLQHG�WKDW�WKHUH�ZDV�QR�FRQVWUXFWLYH�HYLFWLRQ��WKH�WHQDQW�PD\�EH�
OLDEOH�IRU�WKH�UHQW�ZKLOH�KH�ZDV�QRW�OLYLQJ�RQ�WKH�SURSHUW\��

�

�

�



�������������������������������������������������������������������������������������������������������������������������������������������������������������������������������Ϯϯ�
�

'��'(/,9(5�3266(66,21�

���7KH�WKLUG�GXW\�RI�ODQGORUGV�LV�WR�GHOLYHU�SRVVHVVLRQ�RI�WKH�SURSHUW\�WR�WKH�WHQDQW��

���7KHUH�DUH���GLIIHUHQW�YLHZV�RQ�WKH�ODQGORUG¶V�GXW\�WR�GHOLYHU�SRVVHVVLRQ��

D��7KH�$PHULFDQ�YLHZ��PLQRULW\�YLHZ��UHTXLUHV�WKH�ODQGORUG�WR�GHOLYHU�OHJDO�ULJKW�RI�
SRVVHVVLRQ��EXW�QRW�DFWXDO�SRVVHVVLRQ��

���,Q�RWKHU�ZRUGV��WKH�WHQDQW�ZRXOG�EH�UHVSRQVLEOH�IRU�NLFNLQJ�RXW�DQ\�SUHYLRXV�
WHQDQWV��

E��7KH�(QJOLVK�YLHZ��PDMRULW\�YLHZ��UHTXLUHV�WKH�ODQGORUG�WR�GHOLYHU�OHJDO�ULJKW�RI�
SRVVHVVLRQ�$1'�DFWXDO�SRVVHVVLRQ��

���7KLV�PHDQV�WKH�ODQGORUG�PXVW�HYLFW�D�KROGRYHU�WHQDQW�EHIRUH�WKH�EHJLQQLQJ�RI�
WKH�QHZ�WHQDQW¶V�WHUP���,I�WKH�ODQGORUG�IDLOV�WR�GR�VR��DQG�DV�D�UHVXOW�WKH�QHZ�
WHQDQW�LV�XQDEOH�WR�PRYH�LQ��WKH�ODQGORUG�ZLOO�EH�OLDEOH�IRU�GDPDJHV��

(��'87<�72�.((3�35(0,6(6�6$)(�

���/DQGORUGV�PD\�KDYH�D�GXW\�WR�NHHS�SUHPLVHV�VDIH���8QGHU�PRGHUQ�WRUW�ODZ��ODQGORUGV�DUH�
OLDEOH�IRU�LQMXULHV�WKDW�RFFXU�RQ�WKH�SURSHUW\�WKDW�UHVXOW�IURP�WKH�ODQGORUG¶V�QHJOLJHQFH��

D��7KHUHIRUH��ODQGORUGV�KDYH�D�GXW\�WR�PDLQWDLQ�DQG�NHHS�VDIH�FRPPRQ�DUHDV�WKDW�DUH�
VKDUHG�E\�DOO�WKH�WHQDQWV�RI�D�EXLOGLQJ��

E��/DQGORUGV�KDYH�D�GXW\�WR�PDNH�UHSDLUV�LQ�D�FRPSHWHQW�PDQQHU��

F��$QG�ODQGORUGV�KDYH�D�GXW\�WR�GLVFORVH�DQ\�QRQ�REYLRXV�FRQGLWLRQV�WKDW�PD\�PDNH�
WKH�SURSHUW\�GDQJHURXV�RU�XQVXLWDEOH�IRU�WKH�WHQDQW¶V�XVH��

���1RWH�WKDW�LI�WKH�ODQGORUG�GLVFORVHV�GHIHFWV�DQG�WKH�WHQDQW�FKRRVHV�WR�PRYH�LQ�
DQ\ZD\��WKHQ�WKH�WHQDQW�LV�GHHPHG�WR�KDYH�DVVXPHG�WKH�ULVN��DQG�WKH�ODQGORUG�
ZLOO�QRW�EH�OLDEOH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�JHQHUDO�UHVSRQVLELOLWLHV�RI�D�ODQGORUG��

�L��:H�OHDUQHG�WKDW�LQ�UHVLGHQWLDO�OHDVH�DJUHHPHQWV��WKH�LPSOLHG�ZDUUDQW\�RI�KDELWDELOLW\�
REOLJDWHV�ODQGORUGV�WR�NHHS�WKH�SUHPLVHV�LQ�JRRG�HQRXJK�VKDSH�WR�OLYH�LQ��

�LL��:H�OHDUQHG�WKDW�IRU�UHVLGHQWLDO�DQG�FRPPHUFLDO�SURSHUWLHV��WKH�LPSOLHG�FRYHQDQW�RI�
TXLHW�HQMR\PHQW�SUHYHQWV�D�ODQGORUG�IURP�LQWHUIHULQJ�ZLWK�WKH�WHQDQW¶V�SRVVHVVLRQ�DQG�XVH�
RI�WKH�SURSHUW\��

�LLL��:H�OHDUQHG�WKDW�LQ�WKH�PDMRULW\�RI�VWDWHV��D�ODQGORUG�KDV�WKH�GXW\�GHOLYHU�OHJDO�DQG�
DFWXDO�SRVVHVVLRQ�RI�WKH�SURSHUW\�WR�WKH�WHQDQW�DW�WKH�VWDUW�RI�WKH�OHDVH�WHUP��

�LY��$QG�DOVR��ZH�OHDUQHG�WKDW�ODQGORUGV�KDYH�D�JHQHUDO�GXW\�WR�NHHS�WKHLU�SUHPLVHV�VDIH��

�
�



Ϯϰ���������������������������������������������������������������������������������������������������������������������������������������������������������������������������������� �
�

&+$37(5������'87,(6�$1'�5,*+76�2)�7(1$176�

$��,Q�D�OHDVH�DJUHHPHQW�IRU�UHDO�SURSHUW\��WKH�EDVLF�GXWLHV�RI�WKH�WHQDQW�LQFOXGH��

�L��'XW\�WR�SD\�UHQW��
�LL��'XW\�WR�DYRLG�ZDVWH�RQ�WKH�SURSHUW\��DQG�
�LLL��'XW\�WR�DYRLG�XVLQJ�WKH�SURSHUW\�IRU�LOOHJDO�SXUSRVHV��

%��7KH�WHQDQW
V�SULPDU\�GXW\�LV�WR�3$<�5(17��

���,I�D�WHQDQW�IDLOV�WR�SD\�UHQW��ODQGORUG�PD\�EULQJ�DQ�HYLFWLRQ�DFWLRQ�DQG�VXH�IRU�XQSDLG�UHQW��

D��1RWH�WKDW�D�ODQGORUG�FDQQRW�SK\VLFDOO\�WKURZ�WKH�WHQDQW�RII�WKH�SURSHUW\�RU�GR�
DQ\WKLQJ�WR�SUHYHQW�WKH�WHQDQW�IURP�SRVVHVVLQJ�WKH�SURSHUW\��OLNH�FKDQJLQJ�WKH�ORFNV���

���7KLV�LV�NQRZQ�DV�VHOI�KHOS�UHSRVVHVVLRQ��DQG�LW¶V�RXWODZHG�LQ�PRVW�VWDWHV��7KH�
RQO\�ZD\�WR�HYLFW�D�WHQDQW�ZKR�LV�QRW�SD\LQJ�UHQW�LV�WR�JHW�D�FRXUW�RUGHU��

���,I��LQ�DGGLWLRQ�WR�ZLWKKROGLQJ�UHQW��WKH�WHQDQW�DOVR�DEDQGRQV�WKH�SURSHUW\��WKH�ODQGORUG�PD\�
VXH�WR�UHFRYHU�XQSDLG�UHQW��KRZHYHU��WKH�ODQGORUG�KDV�D�GXW\�WR�PLWLJDWH�GDPDJHV�E\�XVLQJ�
UHDVRQDEOH�HIIRUWV�WR�ILQG�D�QHZ�WHQDQW�WR�OHDVH�WKH�SURSHUW\��

���$�WHQDQW¶V�GXW\�WR�SD\�UHQW�ZLOO�EH�GLVFKDUJHG�LQ�VHYHUDO�VLWXDWLRQV��

D��$�WHQDQW�ZLOO�QRW�KDYH�WR�SD\�UHQW�ZKHQ�WKH�ODQGORUG�EUHDFKHV�WKH�LPSOLHG�ZDUUDQW\�
RI�KDELWDELOLW\�RU�WKH�LPSOLHG�FRYHQDQW�RI�TXLHW�HQMR\PHQW���$�WHQDQW�ZLOO�DOVR�QRW�KDYH�
WR�SD\�UHQW�LI�WKH�SURSHUW\�LV�GHVWUR\HG��

&��7KH�VHFRQG�GXW\�RI�D�WHQDQW�LV�WR�$92,'�&200,77,1*�:$67(��

���/LNH�WKH�GXW\�RZHG�E\�D�OLIH�HVWDWH�KROGHU�WR�IXWXUH�LQWHUHVW�KROGHUV��D�WHQDQW�FDQQRW�
FRPPLW�YROXQWDU\�ZDVWH�E\�GDPDJLQJ�WKH�SURSHUW\��FDQQRW�FRPPLW�SHUPLVVLYH�ZDVWH�E\�
DOORZLQJ�WKH�SURSHUW\�WR�GLVLQWHJUDWH��DQG�FDQQRW�FRPPLW�DPHOLRUDWLYH�ZDVWH�E\�PDNLQJ�DQ\�
VLJQLILFDQW�FKDQJHV�LQ�WKH�SURSHUW\�ZLWKRXW�SHUPLVVLRQ��

D��,Q�RWKHU�ZRUGVʊEHVLGHV�RUGLQDU\�ZHDU�DQG�WHDUʊD�WHQDQW�PXVW�UHWXUQ�WKH�SURSHUW\�
WR�WKH�ODQGORUG�LQ�WKH�VDPH�FRQGLWLRQ�WKDW�LW�ZDV�LQ�RULJLQDOO\��

'���7KH�WKLUG�GXW\�RI�D�WHQDQW�LV�WR�$92,'�86,1*�7+(�3523(57<�)25�$1�,//(*$/�
385326(��

���,I�WKH�WHQDQW�XVHV�WKH�SURSHUW\�IRU�DQ�LOOHJDO�SXUSRVH��OLNH�WR�RSHUDWH�D�JDPEOLQJ�ULQJ���WKH�
ODQGORUG�PD\�WHUPLQDWH�WKH�OHDVH�DQG�VXH�IRU�DQ\�GDPDJHV�FDXVHG�E\�WKH�LOOHJDO�DFWLYLWLHV��

(��1RWH�WKDW�LQ�FHUWDLQ�OHDVHV��WKH�WHQDQW�PD\�KDYH�D�GXW\�WR�RFFXS\�WKH�SUHPLVHV��

���7KH�GXW\�WR�RFFXS\�LV�FRPPRQ�LQ�FRPPHUFLDO�OHDVHV��SDUWLFXODUO\�ZKHUH�UHQW�LV�D���RI�WKH�
WHQDQW¶V�LQFRPH�IURP�WKH�EXVLQHVV��RU�ZKHUH�WKH�SURSHUW\�LV�QH[W�WR�RWKHU�EXVLQHVVHV��OLNH�LQ�
D�PDOO��DQG�WKH�VXFFHVV�RI�HDFK�VWRUH�GHSHQGV�RQ�WKH�RWKHU�VXUURXQGLQJ�VWRUHV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�JHQHUDO�GXWLHV�RI�D�WHQDQW���:H�OHDUQHG�WKDW�D�WHQDQW¶V�SULPDU\�
GXW\�LV�WR�SD\�UHQW���$OVR��D�WHQDQW�KDV�D�GXW\�WR�QRW�FRPPLW�ZDVWH�RQ�WKH�SURSHUW\��DQG�D�GXW\�WR�XVH�WKH�
SURSHUW\�RQO\�IRU�OHJDO�SXUSRVHV��

�



�������������������������������������������������������������������������������������������������������������������������������������������������������������������������������Ϯϱ�
�

&+$37(5������$66,*10(176�$1'�68%/($6(6�

$��$VVLJQPHQWV�DQG�VXEOHDVHV�DUH�IRUPHG�ZKHQ�D�WHQDQW�WUDQVIHUV�KLV�ULJKW�WR�SRVVHVV�WKH�SURSHUW\�
WR�D�WKLUG�SDUW\��

%��7KH�GLIIHUHQFH�EHWZHHQ�DQ�DVVLJQPHQW�DQG�VXEOHDVH�GHSHQGV�RQ�ZKHWKHU�RU�QRW�WKH�WHQDQW�
WUDQVIHUV�DOO�KLV�LQWHUHVW�LQ�WKH�SURSHUW\��

���,I�WKH�WHQDQW�WUDQVIHUV�KLV�HQWLUH�UHPDLQLQJ�LQWHUHVW�WR�D�WKLUG�SDUW\��WKDW�LV�NQRZQ�DV�DQ�
DVVLJQPHQW��

���,I�WKH�WHQDQW�WUDQVIHUV�RQO\�SDUW�RI�KLV�LQWHUHVW��WKDW�LV�D�VXEOHDVH��

D���1RWH�WKDW�WKH�WKLUG�SDUW\�LQ�DQ�DVVLJQPHQW�LV�UHIHUUHG�WR�DV�WKH�DVVLJQHH��DQG�WKH�
WKLUG�SDUW\�LQ�D�VXEOHDVH�LV�UHIHUUHG�WR�DV�WKH�VXEOHVVHH��

([DPSOH�²�,I�D�WHQDQW�KDV���PRQWKV�UHPDLQLQJ�LQ�KLV�OHDVH�RI�DQ�DSDUWPHQW��DQG�KH�OHDVHV�
WKH�DSDUWPHQW�WR�D�WKLUG�SDUW\�IRU�RQO\�WKUHH�PRQWKV��WKH�WHQDQW�KDV�WUDQVIHUUHG�OHVV�WKDQ�WKH�
IXOO�UHPDLQGHU�RI�WKH�OHDVH�DQG�WKLV�LV�D�VXEOHDVH���,I�LQVWHDG�WKH�WHQDQW�OHDVHG�WKH�DSDUWPHQW�
WR�D�WKLUG�SDUW\�IRU�WKH�UHPDLQLQJ���PRQWKV��WKLV�ZRXOG�EH�DQ�DVVLJQPHQW��

&��7HQDQWV�DUH�DOZD\V�DOORZHG�WR�DVVLJQ�RU�VXEOHDVH�WKHLU�LQWHUHVWV��XQOHVV�WKH�OHDVH�DJUHHPHQW�
FRQWDLQV�D�FODXVH�WKDW�H[SUHVVO\�SURKLELWV�DVVLJQPHQWV�RU�VXEOHDVHV��ZKLFK�PRVW�OHDVHV�GR���

���+RZHYHU��D�WHQDQW�PD\�EH�DEOH�WR�DVVLJQ�RU�VXEOHDVH�WKH�SURSHUW\�HYHQ�ZKHQ�WKH\�DUH�
SURKLELWHG��LI�WKH�ODQGORUG�NQRZV�DERXW�WKH�DVVLJQPHQW�RU�VXEOHDVH�DQG�GRHV�QRW�REMHFW��

'��7KH�GLVWLQFWLRQ�EHWZHHQ�DQ�DVVLJQPHQW�DQG�D�VXEOHDVH�LV�LPSRUWDQW�EHFDXVH�LW�ZLOO�GHWHUPLQH�
FHUWDLQ�ULJKWV�DPRQJ�ODQGORUG��WHQDQW��DQG�DVVLJQHH�RU�VXEOHVVHH��

���3DUWLFXODUO\��WKHUH�DUH���IRUPV�RI�UHODWLRQVKLS�WKDW�PD\�H[LVW�DPRQJ�WKHVH�SDUWLHV��

D��3ULYLW\�RI�HVWDWH�²�H[LVWV�ZKHQ�WZR�SDUWLHV�KDYH�VXFFHVVLYH�RZQHUVKLSV�LQ�WKH�VDPH�
SURSHUW\��

E��3ULYLW\�RI�FRQWUDFW�²�H[LVWV�ZKHQ�WKHUH�LV�DQ�HIIHFWLYH�FRQWUDFWXDO�UHODWLRQVKLS�
EHWZHHQ�WZR�SDUWLHV��

(��5XOH�²�$�SDUW\�FROOHFWLQJ�UHQW�PD\�&2//(&7�5(17�IURP�DQRWKHU�SDUW\�LI�WKH\�DUH�LQ�
SULYLW\�RI�HVWDWH�25�SULYLW\�RI�FRQWUDFW��

���,QLWLDOO\��ZKHQ�D�ODQGORUG�DQG�WHQDQW�HQWHU�LQWR�D�OHDVH�DJUHHPHQW��WKH\�DUH�LQ�SULYLW\�RI�
HVWDWH�$1'�SULYLW\�RI�FRQWUDFW��

D��3ULYLW\�RI�HVWDWH�H[LVWV�EHFDXVH�WKH�ODQGORUG¶V�IXWXUH�LQWHUHVW�LQ�WKH�SURSHUW\�ZLOO�
IROORZ�LPPHGLDWHO\�DIWHU�WKH�WHQDQW¶V�LQWHUHVW�HQGV��

E��$QG�SULYLW\�RI�FRQWUDFW�H[LVWV�EHFDXVH�ERWK�SDUWLHV�HQWHUHG�LQWR�WKH�OHDVH�DJUHHPHQW��

F��7KHUHIRUH��WKH�ODQGORUG�PD\�FROOHFW�UHQW�IURP�WKH�WHQDQW��

���1RWH�WKDW�LI�WKH�WHQDQW�HYHU�DVVLJQV�RU�VXEOHDVHV�WKH�SURSHUW\�WR�D�WKLUG�SDUW\��WKH�ODQGORUG�
67,//�FDQ�FROOHFW�UHQW�IURP�WKH�WHQDQW�EHFDXVH�WKH\�ZLOO�DOZD\V�EH�LQ�SULYLW\�RI�FRQWUDFW�
²�EDVHG�RQ�WKH�RULJLQDO�OHDVH�DJUHHPHQW��
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���7KH�ODQGORUG¶V�ULJKW�WR�FROOHFW�UHQW�IURP�WKLUG�SDUWLHV��KRZHYHU��ZLOO�GHSHQG�RQ�ZKHWKHU�
WKHUH�ZDV�DQ�DVVLJQPHQW�RU�D�VXEOHDVH��

D��,I�WKH�RULJLQDO�WHQDQW�DVVLJQV�KLV�LQWHUHVW�WR�D�WKLUG�SDUW\��WKH�ODQGORUG�FDQ�FROOHFW�
UHQW�IURP�WKH�WKLUG�SDUW\��

���6LQFH�DQ�DVVLJQPHQW�LV�D�IXOO�WUDQVIHU�RI�LQWHUHVW��WKH�WKLUG�SDUW\�DVVLJQHH�RZQV�
WKH�RULJLQDO�WHQDQW¶V�LQWHUHVW�LQ�WKH�SURSHUW\��ZKLFK�LV�IROORZHG�E\�WKH�ODQGORUG¶V�
IXWXUH�LQWHUHVW���7KHUHIRUH��WKH�WKLUG�SDUW\�DVVLJQHH�LV�LQ�SULYLW\�RI�HVWDWH�ZLWK�WKH�
ODQGORUG��DQG�WKH�ODQGORUG�FDQ�VXH�DQG�FROOHFW�UHQW�IURP�DQ�DVVLJQHH��

E��2Q�WKH�RWKHU�KDQG��LI�WKH�RULJLQDO�WHQDQW�VXEOHDVHV�WKH�SURSHUW\�WR�D�WKLUG�SDUW\��WKH�
ODQGORUG�FDQQRW�FROOHFW�UHQW�IURP�WKH�WKLUG�SDUW\��

���7KH�UHDVRQ�EHLQJ��WKHUH�QR�SULYLW\�RI�HVWDWH��QRU�SULYLW\�RI�FRQWUDFW�EHWZHHQ�
ODQGORUG�DQG�VXEOHVVHH��

���$OWKRXJK�WKH�ODQGORUG�FDQQRW�FROOHFW�UHQW�IURP�D�VXEOHVVHH��KH�FDQ�DOZD\V�
FROOHFW�UHQW�IURP�WKH�RULJLQDO�WHQDQW�EHFDXVH�WKH\�DUH�LQ�SULYLW\�RI�FRQWUDFW��

D���1RWH�WKDW�WKH�WHQDQW�FDQ�WKHQ�VXH�WKH�WKLUG�SDUW\�VXEOHVVHH�WR�
UHFRYHU�DQ\�UHQW�EHFDXVH�WKH\�ZLOO�EH�LQ�SULYLW\�RI�HVWDWH��

)��5XOH�²�,I�D�SDUW\�ZDQWV�WR�HQIRUFH�REOLJDWLRQV�DJDLQVW�WKH�ODQGORUG��WKHUH�PXVW�EH�SULYLW\�RI�
HVWDWH��

���7KLV�PHDQV�WKDW�LQ�DQ�DVVLJQPHQW��LI�WKH�DVVLJQHH�ZDQWV�WKH�KHDWLQJ�WR�EH�IL[HG��WKH�
DVVLJQHH�FDQ�RQO\�HQIRUFH�WKLV�DJDLQVW�WKH�ODQGORUG�DQG�QRW�DJDLQVW�WKH�RULJLQDO�WHQDQW�
EHFDXVH�DQ�DVVLJQHH�LV�LQ�SULYLW\�RI�HVWDWH�ZLWK�WKH�ODQGORUG�DQG�QRW�WKH�WHQDQW��

���+RZHYHU��LI�D�SHUVRQ�ZKR�LV�VXEOHDVLQJ�SURSHUW\�ZDQWV�WKH�KHDWLQJ�WR�EH�IL[HG��KH�FDQ�
RQO\�REWDLQ�UHOLHI�IURP�WKH�WHQDQW�DQG�QRW�IURP�WKH�ODQGORUG�EHFDXVH�D�VXEOHVVHH�LV�LQ�SULYLW\�
RI�HVWDWH�ZLWK�WKH�WHQDQW�DQG�QRW�WKH�ODQGORUG��

*��5XOH�²�1RWH�WKDW�FRQWUDFWXDO�WHUPV�RI�D�OHDVH�FDQ�RQO\�EH�HQIRUFHG�E\�DQG�DJDLQVW�SDUWLHV�
ZKR�DUH�LQ�SULYLW\�RI�FRQWUDFW��

([DPSOH�²�,I�D�OHDVH�FRQWDLQV�D�³QR�SHW´�FODXVH�DQG�DQ�DVVLJQHH�RU�D�VXEOHVVHH�PRYHV�RQWR�
WKH�SURSHUW\�ZLWK�D�GRJ��WKH�ODQGORUG�FDQ�VXH�RQO\�WKH�RULJLQDO�WHQDQW�EHFDXVH�WKH�ODQGORUG�LV�
RQO\�LQ�SULYLW\�RI�FRQWUDFW�ZLWK�KLP��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�DVVLJQPHQWV�DQG�VXEOHDVHV�LQ�ODQGORUG�WHQDQW�ODZ��

:H�OHDUQHG�WKDW�DQ�DVVLJQPHQW�LV�D�WUDQVIHU�RI�WKH�HQWLUH�LQWHUHVW��DQG�D�VXEOHDVH�LV�D�WUDQVIHU�
RI�OHVV�WKDQ�WKH�HQWLUH�HVWDWH��

:H�OHDUQHG�WKDW�RQFH�WKHUH�KDV�EHHQ�DQ�DVVLJQPHQW�RU�VXEOHDVH��WKH�ODQGORUG�PD\�DOZD\V�
FROOHFW�UHQW�IURP�WKH�RULJLQDO�WHQDQW�EHFDXVH�WKH\�ZLOO�DOZD\V�EH�LQ�SULYLW\�RI�FRQWUDFW��

:H�DOVR�OHDUQHG�WKDW�D�ODQGORUG�PD\�FROOHFW�UHQW�IURP�DQ�DVVLJQHH�EHFDXVH�WKH\�DUH�LQ�SULYLW\�
RI�HVWDWH��EXW�FDQQRW�FROOHFW�UHQW�IURP�D�VXEOHVVHH��

�
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&+$37(5������,1&25325($/�,17(5(676�²�($6(0(176�

$Q�LQFRUSRUHDO�LQWHUHVW�LQ�UHDO�SURSHUW\�LV�D�QRQSRVVHVVRU\�LQWHUHVW�LQ�ODQG���6XFK�DQ�LQWHUHVW�
XVXDOO\�JLYHV�VRPHRQH�WKH�ULJKW�WR�XVH�ODQG�WKDW�LV�LQ�WKH�SRVVHVVLRQ�RI�DQRWKHU��EXW�LW�PD\�DOVR�JLYH�
VRPHRQH�WKH�ULJKW�WR�UHVWULFW�KRZ�DQRWKHU�ODQGRZQHU�XVHV�WKHLU�SURSHUW\��

7KHUH�DUH���PDMRU�W\SHV�RI�LQFRUSRUHDO�LQWHUHVWV��HDVHPHQWV��OLFHQVHV��SURILWV��UHDO�FRYHQDQWV��DQG�
HTXLWDEOH�VHUYLWXGHV��

$��($6(0(17�²�DQ�LQWHUHVW�LQ�UHDO�SURSHUW\�WKDW�JLYHV�VRPHRQH�WKH�ULJKW�WR�XVH�DQRWKHU¶V�
SURSHUW\�IRU�D�SDUWLFXODU�SXUSRVH��

���(DVHPHQWV�DUH�FRPPRQO\�XVHG�IRU�SDWKV��XWLOLW\�OLQHV��GULYHZD\V��SDUNLQJ��DQG�SLSHOLQHV��

%��$Q�HDVHPHQW�FDQ�EH�FODVVLILHG�DV�DIILUPDWLYH�RU�QHJDWLYH��

���$Q�DIILUPDWLYH�HDVHPHQW�JLYH�WKH�KROGHU�WKH�ULJKW�WR�XVH�DQRWKHU¶V�SURSHUW\�IRU�D�VSHFLILF�
SXUSRVH��

([DPSOH�²�:KHQ�D�KRPHRZQHU�KDV�WKH�ULJKW�WR�XVH�D�SDWK�WKURXJK�D�QHLJKERU¶V�
SURSHUW\�WR�JHW�WR�WKH�EHDFK��RU�ZKHQ�WKH�XWLOLW\�FRPSDQ\�XVHV�D�WHOHSKRQH�SROH�DQG�
OLQHV�RQ�RQH¶V�SURSHUW\��

���$�QHJDWLYH�HDVHPHQW�LV�WKH�ULJKW�WR�SUHYHQW�DQRWKHU�IURP�XVLQJ�WKHLU�SURSHUW\�LQ�D�FHUWDLQ�
ZD\��

([DPSOH�²�$�QHJDWLYH�HDVHPHQW�H[LVWV�ZKHQ�D�KRPHRZQHU�KDV�WKH�ULJKW�WR�SUHYHQW�
KLV�QHLJKERU�IURP�GRLQJ�DQ\WKLQJ�WR�EORFN�WKH�KRPHRZQHU¶V�YLHZ�RI�D�PRXQWDLQ�
UDQJH��

&��7KHUH�DUH���RWKHU�FDWHJRULHV�RI�HDVHPHQWV��ZKLFK�DUH�EDVHG�RQ�WKH�KROGHU�RI�WKH�HDVHPHQW���$Q�
HDVHPHQW�FDQ�EH�HLWKHU�DQ�HDVHPHQW�DSSXUWHQDQW�RU�DQ�HDVHPHQW�LQ�JURVV��

���$Q�HDVHPHQW�DSSXUWHQDQW�²�H[LVWV�ZKHQ�RQH�SDUFHO�RI�UHDO�SURSHUW\�EHQHILWV�IURP�WKH�
HDVHPHQW��

([DPSOH�²�$VVXPH�WKDW�\RX�RZQ�D�KRPH�DQG�SXUVXDQW�WR�DQ�HDVHPHQW��\RX�KDYH�WKH�
ULJKW�WR�FURVV�D�SDWK�RQ�\RXU�QHLJKERU¶V�ODQG�WR�JHW�WR�WKH�EHDFK��

Æ�,Q�WKLV�FDVH��\RXU�SURSHUW\�LV�NQRZQ�DV�WKH�GRPLQDQW�SDUFHO��EHFDXVH�\RXU�
ODQG�EHQHILWV�IURP�WKH�HDVHPHQW���<RXU�QHLJKERU¶V�SURSHUW\�LV�FDOOHG�WKH�VHUYLHQW�
SDUFHO��EHFDXVH�LW�LV�VXEMHFW�WR�WKH�HDVHPHQW���6LQFH�WKH�KROGHU�RI�WKH�GRPLQDQW�
SDUFHO�RI�ODQG�EHQHILWV�IURP�WKH�HDVHPHQW��WKLV�LV�DQ�HDVHPHQW�DSSXUWHQDQW��

D��7KH�EHQHILWV�DQG�EXUGHQV�RI�DQ�HDVHPHQW�DSSXUWHQDQW�DUH�VDLG�WR�³UXQ�ZLWK�WKH�ODQG´�
²�WKLV�PHDQV�WKDW�WKH\�DUH�WUDQVIHUUHG�WR�DQ\�VXFFHVVLYH�RZQHUV�RI�WKH�ODQG��

Æ�7KHUHIRUH��LI�\RX�VHOO�\RXU�KRPH��WKH�QHZ�RZQHU�ZLOO�EH�DEOH�WR�XVH�WKH�
QHLJKERU¶V�ODQG�WR�JHW�WR�WKH�EHDFK���$QG�LI�WKH�QHLJKERU�VHOOV�KLV�SURSHUW\��WKH�
QHZ�RZQHU�PXVW�DOORZ�WKH�KROGHUV�RI�WKH�GRPLQDQW�SDUFHO�WR�FURVV�WKH�ODQG�WR�JHW�
WR�WKH�EHDFK��
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���$Q�HDVHPHQW�LQ�JURVV�²�GRHV�QRW�EHQHILW�DQ\�SDUWLFXODU�SLHFH�RI�SURSHUW\���,QVWHDG��DQ�
HDVHPHQW�LQ�JURVV�EHQHILWV�DQ�LQGLYLGXDO�RU�D�EXVLQHVV��

([DPSOH�²�WKH�XWLOLW\�FRPSDQ\¶V�ULJKW�WR�KDYH�D�WHOHSKRQH�SROH�RQ�\RXU�SURSHUW\�LV�DQ�
HDVHPHQW�LQ�JURVV��

D��)RU�DQ�HDVHPHQW�LQ�JURVV��WKH�EXUGHQ�ZLOO�DOZD\V�UXQ�ZLWK�WKH�VHUYLHQW�HVWDWH��

Æ�7KHUHIRUH��LI�\RX�VROG�\RXU�SURSHUW\��WKH�QHZ�RZQHU�PXVW�DOORZ�WKH�XWLOLW\�
FRPSDQ\�WR�NHHS�WKH�WHOHSKRQH�SROH�RQ�WKH�SURSHUW\��

E��+RZHYHU��WKH�EHQHILW�RI�DQ�HDVHPHQW�LQ�JURVV�ZLOO�QRW�WUDQVIHU�WR�D�QHZ�RZQHU�XQOHVV�
WKH�HDVHPHQW�LV�IRU�D�FRPPHUFLDO�SXUSRVH��

Æ�7KHUHIRUH��LI�WKH�XWLOLW\�FRPSDQ\�ZDV�SXUFKDVHG�E\�D�QHZ�FRPSDQ\��WKH�
EHQHILW�RI�WKH�HDVHPHQW�ZRXOG�WUDQVIHU�EHFDXVH�WKH�QDWXUH�RI�WKH�HDVHPHQW�LV�
FRPPHUFLDO��DQG�QHZ�FRPSDQ\�ZRXOG�KDYH�WKH�ULJKW�WR�NHHS�WKH�WHOHSKRQH�SROH�
RQ�\RXU�SURSHUW\��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�RXU�GLVFXVVLRQ�RI�WKH�LQFRUSRUHDO�LQWHUHVWV�LQ�UHDO�SURSHUW\��
EHJLQQLQJ�ZLWK�HDVHPHQWV��

:H�OHDUQHG�WKDW�HDVHPHQWV�JLYH�KROGHUV�WKH�ULJKW�WR�XVH�DQRWKHU¶V�SURSHUW\�LQ�D�FHUWDLQ�ZD\��

:H�DOVR�OHDUQHG�WKDW�DQ�HDVHPHQW�DSSXUWHQDQW�EHQHILWV�D�GRPLQDQW�SDUFHO�RI�ODQG��ZKLOH�DQ�
HDVHPHQW�LQ�JURVV�LV�SHUVRQDO�WR�WKH�HDVHPHQW�KROGHU��

�

&+$37(5������&5($7,21�2)�($6(0(176�

$��$Q�HDVHPHQW�FDQ�EH�FUHDWHG�LQ�VHYHUDO�ZD\V��

�L��([SUHVVO\�E\�D�ZULWLQJ��
�LL��,PSOLHG�E\�SULRU�XVH��
�LLL��,PSOLHG�E\�QHFHVVLW\��
�LY��%\�SUHVFULSWLRQ���

%��$Q�HDVHPHQW�FDQ�EH�(;35(66/<�&5($7('�²�E\�JUDQW�RU�UHVHUYDWLRQ�²�LQ�D�ZULWWHQ�GHHG�
RU�RWKHU�OHJDO�GRFXPHQW��

���$Q�H[SUHVV�HDVHPHQW�E\�JUDQW�DULVHV�ZKHQ�D�SURSHUW\�RZQHU�JUDQWV�DQ�HDVHPHQW�WR�
VRPHRQH�HOVH�WR�XVH�KLV�ODQG��

���$Q�H[SUHVV�HDVHPHQW�E\�UHVHUYDWLRQ�DULVHV�ZKHQ�WKH�SURSHUW\�RZQHU�VHOOV�ODQG��EXW�
UHVHUYHV�DQ�HDVHPHQW�IRU�KLPVHOI��

([DPSOH�²�%LOO\�RZQV�D�SDUNLQJ�ORW�DQG�GHFLGHV�WR�VHOO�LW���,Q�WKH�GHHG��%LOO\�LQFOXGHV�
D�SURYLVLRQ�ZKHUHE\�%LOO\�SHUVRQDOO\�UHVHUYHV�WKH�ULJKW�WR�SDUN�LQ�WKH�SDUNLQJ�ORW�IRU�
KLV�OLIHWLPH��

Æ�,Q�WKLV�FDVH��%LOO\�KDV�FUHDWHG�DQ�H[SUHVV�HDVHPHQW�E\�UHVHUYDWLRQ���1RWH�WKDW�
VLQFH�%LOO\�SHUVRQDOO\�EHQHILWV�IURP�WKLV�HDVHPHQW��LW�LV�DQ�HDVHPHQW�LQ�JURVV��
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&��,03/,&$7,21�%$6('�21�35,25�86(�

���7KLV�KDSSHQV�ZKHQ�RQH�SDUFHO�RI�SURSHUW\�LV�VSOLW�XS�LQWR�VPDOOHU�SDUFHOV��

���,Q�RUGHU�WR�FUHDWH�DQ�LPSOLHG�HDVHPHQW�IURP�SULRU�XVH����HOHPHQWV�PXVW�EH�PHW��

D��7KHUH�PXVW�EH�XQLW\�RI�WLWOH��PHDQLQJ�WKDW�WKH�GRPLQDQW�DQG�VHUYLHQW�SDUFHOV�PXVW�
KDYH�RULJLQDOO\�EHHQ�RQH�SDUFHO��

E��$W�WKH�WLPH�RI�VHYHUDQFH��WKH�XVH�RI�WKH�HDVHPHQW�PXVW�KDYH�EHHQ�DSSDUHQW��DQG�LW�
PXVW�KDYH�EHHQ�DSSDUHQW�WKDW�LW�ZDV�JRLQJ�WR�FRQWLQXH��

F��7KH�SULRU�XVH�PXVW�EH�UHDVRQDEO\�QHFHVVDU\�IRU�WKH�SURSHU�HQMR\PHQW�RI�WKH�
SURSHUW\��

([DPSOH�²�0D[�RZQV�D�ODUJH�SLHFH�RI�ODQG�ZLWK�D�PDQVLRQ�RQ�WKH�IDU�HDVW�VLGH�RI�WKH�
SURSHUW\��DQG�D�ORQJ�GULYHZD\�WKDW�FRQQHFWV�WKH�PDQVLRQ�WR�D�URDG�RQ�WKH�ZHVW�VLGH�RI�WKH�
SURSHUW\���0D[�GLYLGHV�WKH�SURSHUW\�LQ�KDOI��VR�WKH�PDQVLRQ�LV�RQ�WKH�HDVW�SDUFHO�DQG�PRVW�RI�
WKH�GULYHZD\�LV�RQ�WKH�ZHVW�SDUFHO���+H�NHHSV�WKH�SDUFHO�ZLWK�WKH�PDQVLRQ�DQG�VHOOV�WKH�ZHVW�
SDUFHO�WR�'RXJODV��

Æ�,Q�WKLV�FDVH��HYHQ�LI�WKHUH�LV�QR�HDVHPHQW�VWDWHG�LQ�WKH�GHHG��DQ�LPSOLHG�HDVHPHQW�
EDVHG�RQ�SULRU�XVH�PD\�EH�FUHDWHG���7KH�LPSOLHG�HDVHPHQW�ZRXOG�JLYH�0D[��WKH�RZQHU�
RI�WKH�GRPLQDQW�SDUFHO�FRQWDLQLQJ�WKH�0DQVLRQ��WKH�ULJKW�WR�XVH�WKH�GULYHZD\�RQ�
'RXJODV¶V�VHUYLHQW�SDUFHO��

'��1(&(66,7<�

���$Q�HDVHPHQW�ZLOO�EH�LPSOLHG�IURP�QHFHVVLW\�ZKHQ�SURSHUW\�LV�VSOLW�XS�LQWR�VPDOOHU�SDUFHOV�
LQ�D�PDQQHU�WKDW�GHSULYHV�RQH�RI�WKH�SDUFHOV�DFFHVV�WR�VRPHWKLQJ�WKDW�LV�QHFHVVDU\�IRU�WKH�XVH�
DQG�HQMR\PHQW�RI�WKH�SURSHUW\����

���,Q�RUGHU�WR�FUHDWH�DQ�LPSOLHG�HDVHPHQW�E\�QHFHVVLW\����HOHPHQWV�PXVW�EH�PHW��

D��7KH�GRPLQDQW�DQG�VHUYLHQW�SDUFHOV�PXVW�KDYH�RULJLQDOO\�EHHQ�RQH�SDUFHO��

E��7KH�QHFHVVLW\�PXVW�EH�SUHVHQW�DW�WKH�WLPH�WKH�ODQG�LV�VHYHUHG��

����1RWH�WKDW�LI�WKH�QHFHVVLW\�HYHU�HQGV��WKHQ�WKH�HDVHPHQW�E\�QHFHVVLW\�ZLOO�
WHUPLQDWH��

([DPSOH�²�&DURO�RZQV�D�ODUJH�VTXDUH�SLHFH�RI�ODQG�WKDW�LV�ERUGHUHG�E\�IRUHVWV�RQ�HDFK�VLGH�
H[FHSW�WKH�VRXWK�VLGH��ZKLFK�LV�ERUGHUHG�E\�D�SXEOLF�URDG���&DURO�GLYLGHV�WKH�SURSHUW\�LQ�
KDOI���6KH�NHHSV�WKH�VRXWK�SDUFHO�ZKLFK�ERUGHUV�WKH�URDG��DQG�VHOOV�WKH�QRUWK�VLGH�WR�-XGLWK��

Æ�,Q�WKLV�FDVH��HYHQ�LI�WKHUH�LV�QR�HDVHPHQW�VWDWHG�LQ�WKH�GHHG��-XGLWK�ZLOO�KDYH�DQ�
LPSOLHG�HDVHPHQW�E\�QHFHVVLW\�EHFDXVH�LW�LV�QHFHVVDU\�WR�FURVV�RYHU�&DURO¶V�SURSHUW\�WR�
JHW�WR�D�SXEOLF�URDG���1RWH�WKDW�LI�D�QHZ�SXEOLF�URDG�LV�HYHU�EXLOW�ERUGHULQJ�-XGLWK¶V�
SDUFHO��WKHQ�-XGLWK¶V�HDVHPHQW�E\�QHFHVVLW\�ZLOO�EH�WHUPLQDWHG�EHFDXVH�WKH�QHFHVVLW\�WR�
JHW�WR�DQG�IURP�KHU�SURSHUW\�KDV�HQGHG��

�

�
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(��35(6&5,37,21�

���6LPLODU�WR�DGYHUVH�SRVVHVVLRQ��

D��$V�VXFK��WKH�HOHPHQWV�QHFHVVDU\�WR�FUHDWH�DQ�HDVHPHQW�E\�SUHVFULSWLRQ�DUH�WKH�VDPH�
DV�WKRVH�UHTXLUHG�IRU�DGYHUVH�SRVVHVVLRQ��H[FHSW�WKH�H[FOXVLYH�XVH�HOHPHQW��

���7KHUHIRUH��LQ�RUGHU�WR�FUHDWH�DQ�HDVHPHQW�E\�SUHVFULSWLRQ��WKHUH�PXVW�EH�
DFWXDO�XVH��RSHQ�DQG�QRWRULRXV�XVH��KRVWLOH�XVH��DQG�FRQWLQXRXV�XVH��

E���1RWH�WKDW��OLNH�DGYHUVH�SRVVHVVLRQ��SHULRGV�RI�XVH�PD\�EH�WDFNHG�RQWR�HDFK�
RWKHU�E\�GLIIHUHQW�XVHUV�LQ�RUGHU�WR�REWDLQ�D�SUHVFULSWLYH�HDVHPHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�KRZ�HDVHPHQWV�FDQ�EH�FUHDWHG���%HVLGHV�H[SUHVVO\�JUDQWLQJ�DQG�
UHVHUYLQJ�HDVHPHQWV�LQ�ZULWWHQ�GRFXPHQWV��HDVHPHQWV�FDQ�EH�LPSOLHG�EDVHG�RQ�SULRU�XVH��WKH\�FDQ�EH�
LPSOLHG�IURP�QHFHVVLW\��DQG�WKH\�FDQ�EH�FUHDWHG�E\�SUHVFULSWLRQ��

�

&+$37(5������6&23(�2)�($6(0(176�

$��2QFH�DQ�HDVHPHQW�KDV�EHHQ�FUHDWHG��WKH�KROGHU�RI�WKH�HDVHPHQW�PD\�XVH�WKH�HDVHPHQW�IRU�LWV�
LQWHQGHG�SXUSRVH��

���7KLV�ZLOO�XVXDOO\�EH�HYLGHQW�E\�WKH�ZULWWHQ�HDVHPHQW��E\�WKH�SULRU�XVH��E\�WKH�QHFHVVLW\��RU�
E\�WKH�SUHVFULSWLRQ�WKDW�FUHDWHG�WKH�HDVHPHQW���7KH�VFRSH�RI�XVDJH�RI�WKH�HDVHPHQW�FDQQRW�EH�
H[SDQGHG�EH\RQG�WKH�RULJLQDO�LQWHQGHG�XVH��

���+RZHYHU��LVVXHV�PD\�DULVH�WKDW�FRQFHUQ�WKH�ORFDWLRQ��GLPHQVLRQV��DQG�VFRSH�RI�WKH�
HDVHPHQW���6SHFLILFDOO\��WKHUH�PD\�EH�FKDQJHV�LQ�FLUFXPVWDQFHV�RYHU�WLPH�WKDW�DIIHFW�WKH�
QDWXUH�DQG�XVH�RI�DQ�HDVHPHQW��

%��5XOH�²�,I�FLUFXPVWDQFHV�FKDQJH�LQ�D�PDQQHU�WKDW�ZDV�XQIRUHVHHDEOH�DW�WKH�WLPH�WKH�HDVHPHQW�
ZDV�FUHDWHG��WKHQ�WKH�VFRSH�RI�WKH�HDVHPHQW�FDQ�FKDQJH�DQG�H[SDQG�DV�ORQJ�DV�WKH�FKDQJH�LV�QRW�DQ�
H[FHVVLYH�EXUGHQ�WR�WKH�RZQHU�RI�WKH�VHUYLHQW�SDUFHO��

([DPSOH�²�$VVXPH�WKH�SKRQH�FRPSDQ\�KROGV�DQ�HDVHPHQW�RQ�SULYDWH�SURSHUW\�ZKLFK�
DOORZV�WKHP�WR�XVH�D�WHOHSKRQH�SROH�DQG�FDEOHV�IRU�WHOHSKRQH�FDOOV���<HDUV�ODWHU��WKH�LQWHUQHW�
LV�LQYHQWHG�DQG�D�FDEOH�FRPSDQ\�SLJJ\EDFNV�RQWR�WKH�HDVHPHQW�DQG�XVHV�WKH�FDEOHV�IRU�
LQWHUQHW��LQ�DGGLWLRQ�WR�WKH�WHOHSKRQH�VHUYLFH��

Æ�,Q�WKLV�FDVH��WKLV�ZRXOG�EH�D�UHDVRQDEOH�H[SDQVLRQ�RI�WKH�VFRSH�RI�WKH�HDVHPHQW�
EHFDXVH�WKHUH�LV�QR�EXUGHQ�RQ�WKH�RZQHU�RI�WKH�VHUYLHQW�ODQG��

([DPSOH�²�,Q�������DQ�HDVHPHQW�ZDV�FUHDWHG�WKDW�DOORZV�WKH�RZQHU�RI�WKH�GRPLQDQW�SDUFHO�
WR�ULGH�D�KRUVH�DQG�EXJJ\�DFURVV�D�GULYHZD\�RQ�WKH�VHUYLHQW�SDUFHO������\HDUV�ODWHU��FDUV�KDYH�
EHHQ�LQYHQWHG�DQG�QR�RQH�ULGHV�KRUVHV�DQ\�PRUH��

Æ�,Q�WKLV�FDVH��WKH�XQIRUHVHHDEOH�FKDQJH�LQ�FLUFXPVWDQFHV�ZRXOG�SUREDEO\�EH�HQRXJK�
WR�H[SDQG�WKH�VFRSH�RI�WKLV�HDVHPHQW�WR�DOORZ�PRWRU�YHKLFOHV�WR�XVH�WKH�GULYHZD\��
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([DPSOH�²�2OLYHU�RZQV�ODQG�DQG�KDV�DQ�HDVHPHQW�WR�XVH�D�SDWK�RQ�9LFN\¶V�SURSHUW\�WR�JHW�
WR�D�SDUN���2OLYHU�VHOOV�KLV�ODQG�WR�D�QHZ�RZQHU��ZKR�GHYHORSV�WKH�SURSHUW\�LQWR�D�VXEGLYLVLRQ�
ZLWK����ORWV���6RRQ�HQRXJK�����IDPLOLHV�VWDUW�FURVVLQJ�RYHU�WKH�SDWK�RQ�9LFN\¶V�SURSHUW\��

Æ�,Q�WKLV�FDVH��VLQFH�WKH�RULJLQDO�HDVHPHQW�FDOOHG�IRU�RQO\�D�VLQJOH�SHUVRQ�RU�IDPLO\�WR�
XVH�WKH�SDWK��D�FRXUW�ZRXOG�SUREDEO\�QRW�H[SDQG�WKH�VFRSH�RI�WKH�HDVHPHQW�WR�DOORZ����
IDPLOLHV�WR�QRZ�XVH�WKH�SDWK�EHFDXVH�LW�ZRXOG�H[FHVVLYHO\�EXUGHQ�9LFN\��

&��1RWH�WKDW�ZKHQ�DQ�HDVHPHQW�LV�XVHG�LQ�D�ZD\�WKDW�H[FHHGV�LWV�VFRSH��LW�FRQVWLWXWHV�D�QXLVDQFH�
DQG�WKH�VHUYLHQW�RZQHU�FDQ�VHHN�DQ�LQMXQFWLRQ�WR�SUHYHQW�WKH�H[FHVVLYH�XVH�DQG�VXH�IRU�
GDPDJHV���+RZHYHU��WKH�VHUYLHQW�RZQHU�PD\�QHYHU�WHUPLQDWH�WKH�HDVHPHQW��

'��/LNHZLVH��LI�DQ�HDVHPHQW�LV�GLVWXUEHG�E\�WKH�VHUYLHQW�RZQHU�LQ�VXFK�D�ZD\�WKDW�LW�VXEVWDQWLDOO\�
LQWHUIHUHV�ZLWK�WKH�KROGHU¶V�XVH�RI�WKH�HDVHPHQW��WKLV�DOVR�FRQVWLWXWHV�D�QXLVDQFH�DQG�WKH�GRPLQDQW�
RZQHU�PD\�VHHN�DQ�LQMXQFWLRQ�WR�SUHYHQW�WKH�LQWHUIHUHQFH�DQG�VXH�IRU�GDPDJHV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�VFRSH�RI�HDVHPHQWV���:H�OHDUQHG�WKDW�WKH�VFRSH�RI�DQ�HDVHPHQWV�
FDQ�EH�H[SDQGHG�LQ�XQIRUHVHHQ�FKDQJHG�FLUFXPVWDQFHV��EXW�QRW�LI�LW�XQUHDVRQDEO\�EXUGHQV�WKH�VHUYLHQW�
HVWDWH��

�

&+$37(5������7(50,1$7,21�2)�($6(0(176�

$OO�HDVHPHQWV�DUH�SUHVXPHG�WR�EH�SHUSHWXDO�DQG�ODVW�IRUHYHU�XQOHVV�H[SUHVVO\�VWDWHG�GLIIHUHQWO\���
5HJDUGOHVV��WKHUH�DUH���ZD\V�WKDW�DQ�HDVHPHQW�FDQ�EH�WHUPLQDWHG��RU�H[WLQJXLVKHG���

�L��%\�WHUPV�VWDWHG�LQ�WKH�HDVHPHQW��
�LL��:KHQ�UHOHDVHG�E\�WKH�KROGHU��
�LLL��:KHQ�DEDQGRQHG�E\�WKH�KROGHU��
�LY��:KHQ�WKHUH�LV�PHUJHU�RI�WLWOH��
�Y��%\�GHVWUXFWLRQ�RI�WKH�VHUYLHQW�HVWDWH��
�YL��:KHQ�D�QHFHVVLW\�HQGV��
�YLL��%\�SUHVFULSWLRQ��

$��$Q�HDVHPHQW�FDQ�WHUPLQDWH�%<�,76�2:1�7(506�LI�D�FRQGLWLRQ�LQ�WKH�HDVHPHQW�LV�VDWLVILHG��

([DPSOH�²�<RX�JUDQW�DQ�HDVHPHQW�WR�\RXU�IULHQG�WR�XVH�\RXU�VZLPPLQJ�SRRO�IRU�OLIH���2QFH�
\RXU�IULHQG�GLHV��WKH�HDVHPHQW�ZLOO�WHUPLQDWH�DXWRPDWLFDOO\��

%��$Q�HDVHPHQW�ZLOO�EH�WHUPLQDWHG�ZKHQ�WKH�KROGHU�5(/($6(6�WKH�HDVHPHQW��

([DPSOH�²�,I�WKH�RZQHU�RI�WKH�GRPLQDQW�SDUFHO�JLYHV�XS�WKH�HDVHPHQW�WR�WKH�RZQHU�RI�WKH�
VHUYLHQW�HVWDWH�LQ�D�FRQWUDFWXDO�DJUHHPHQW��WKH�HDVHPHQW�KDV�EHHQ�WHUPLQDWHG��

&��$Q�HDVHPHQW�ZLOO�EH�WHUPLQDWHG�ZKHQ�$%$1'21('�E\�WKH�KROGHU�RI�WKH�HDVHPHQW��

���$Q�HDVHPHQW�LV�DEDQGRQHG�ZKHQ�WKH�KROGHU�GRHV�VRPHWKLQJ�WKDW�VKRZV�D�FOHDU�LQWHQW�WR�
VWRS�XVLQJ�WKH�HDVHPHQW�SHUPDQHQWO\��

D���1RWH�WKDW�DQ�HDVHPHQW�ZLOO�QRW�EH�DEDQGRQHG�MXVW�EHFDXVH�LW¶V�QRW�XVHG�IRU�D�
ORQJ�SHULRG�RI�WLPH��LQVWHDG��WKH�KROGHU�PXVW�SK\VLFDOO\�PDQLIHVW�DQ�LQWHQWLRQ�WR�
SHUPDQHQWO\�DEDQGRQ�WKH�HDVHPHQW��
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'��$Q�HDVHPHQW�ZLOO�EH�WHUPLQDWHG�LV�WKHUH�LV�0(5*(5�2)�7,7/(��

���0HUJHU�RI�WLWOH�RFFXUV�ZKHQ�WKH�GRPLQDQW�DQG�VHUYLHQW�SDUFHOV�EHFRPH�RZQHG�E\�WKH�VDPH�
SDUW\���2QFH�WKLV�KDSSHQV��WKH�HDVHPHQW�LV�DXWRPDWLFDOO\�WHUPLQDWHG��

(��$Q�HDVHPHQW�PD\�EH�WHUPLQDWHG�ZKHQ�WKH�VHUYLHQW�HVWDWH�LV�'(6752<('�WKURXJK�QR�IDXOW�RI�
LWV�RZQHU��

([DPSOH�²�:KHQ�JRYW�FRQGHPQV�SURSHUW\��HDVHPHQWV�RQ�WKH�SURSHUW\�ZLOO�EH�WHUPLQDWHG��

)��$Q�HDVHPHQW�WKDW�LV�FUHDWHG�E\�QHFHVVLW\�ZLOO�EH�WHUPLQDWHG�LI�WKH�1(&(66,7<�(1'6��

*��-XVW�DV�DQ�HDVHPHQW�FDQ�EH�FUHDWHG�E\�SUHVFULSWLRQ��DQ�HDVHPHQW�FDQ�DOVR�EH�WHUPLQDWHG�E\�
35(6&5,37,21�LI�WKH�RZQHU�RI�WKH�VHUYLHQW�ODQG�H[FOXGHV�WKH�HDVHPHQW�KROGHU�IURP�XVLQJ�WKH�
HDVHPHQW�IRU�WKH�GXUDWLRQ�RI�WKH�VWDWXWH�RI�OLPLWDWLRQV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WHUPLQDWLRQ�RI�HDVHPHQWV���:H�OHDUQHG�WKDW�DQ�HDVHPHQW�FDQ�EH�
WHUPLQDWHG�EDVHG�RQ�LWV�WHUPV��E\�UHOHDVH��E\�DEDQGRQPHQW��E\�PHUJHU�RI�WLWOH��E\�GHVWUXFWLRQ�RI�VHUYLHQW�
HVWDWH��E\�WKH�HQG�RI�D�QHFHVVLW\��DQG�E\�SUHVFULSWLRQ����

�

&+$37(5������/,&(16(6�$1'�352),76�

$��$�/,&(16(�JLYHV�VRPHRQH�WKH�ULJKW�WR�HQWHU�DQG�XVH�DQRWKHU¶V�SURSHUW\�IRU�D�SDUWLFXODU�
SXUSRVH��

���(VVHQWLDOO\��WKH�KROGHU�RI�D�OLFHQVH�KDV�SHUPLVVLRQ�WR�WUHVSDVV�RQ�VRPHRQH�HOVH
V�SURSHUW\��

���/LFHQVHV�FDQ�EH�H[SUHVV�DQG�LPSOLHG��

([DPSOH�²�$�OLFHQVHV�H[LVWV�ZKHQ�D�KRPHRZQHU�SHUPLWV�D�SOXPEHU�WR�HQWHU�WKH�KRXVH�
DQG�ZRUN��ZKHQ�D�SHUVRQ�HQWHUV�D�JDV�VWDWLRQ�WR�DVN�IRU�GLUHFWLRQV��DQG�ZKHQ�VRPHRQH�
EX\V�D�WLFNHW�WR�D�PRYLH�RU�D�VSRUWLQJ�HYHQW��

���1RWH�WKDW�OLFHQVHV�GLIIHU�IURP�HDVHPHQWV�LQ�WKDW�WKH\�DUH�127�LQWHUHVWV�LQ�ODQG���7KLV�
PHDQV�WKDW�OLFHQVHV�FDQ�JHQHUDOO\�EH�UHYRNHG�DW�DQ\�WLPH���7KLV�IHDWXUH�RI�OLFHQVHV�PDNHV�
WKHP�D�XVHIXO�WRRO�IRU�ODQGRZQHUV��

���+RZHYHU��LQ�FHUWDLQ�VLWXDWLRQV��D�OLFHQVH�FDQ�EHFRPH�LUUHYRFDEOH��

D��$Q�LUUHYRFDEOH�OLFHQVH�LV�YHU\�VLPLODU�WR�DQ�HDVHPHQW�LQ�JURVV��KRZHYHU��ZKLOH�
HDVHPHQWV�DUH�SUHVXPHG�WR�ODVW�IRUHYHU��LUUHYRFDEOH�OLFHQVHV�DUH�RQO\�WHPSRUDU\��

���,Q�JHQHUDO��LUUHYRFDEOH�OLFHQVHV�DUH�GHHPHG�WR�ODVW�DV�ORQJ�DV�QHFHVVDU\�WR�
SUHYHQW�DQ\�LQMXVWLFH��

���$Q�LUUHYRFDEOH�OLFHQVH�FDQ�EH�FUHDWHG�LQ�VHYHUDO�VLWXDWLRQV��

D��,I�WKH�JUDQWRU�H[SUHVVO\�PDNHV�D�OLFHQVH�LUUHYRFDEOH��WKHQ�WKH�OLFHQVHG�FDQQRW�EH�
UHYRNHG��
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E��,I�VRPHRQH�PDNHV�VXEVWDQWLDO�H[SHQGLWXUHV�LQ�UHOLDQFH�RQ�DQ�RUDO�RU�ZULWWHQ�OLFHQVH��
WKH�JUDQWRU�PD\�EH�HVWRSSHG�IURP�UHYRNLQJ�WKH�OLFHQVH���1RWH�WKDW�WKLV�UXOH�YDULHV�
DPRQJ�MXULVGLFWLRQV����

([DPSOH�²�%HUW�DQG�(UQLH�DUH�QHLJKERUV���%HUW�MXVW�JRW�D�QHZ�FDU�DQG�DVNV�(UQLH�
LI�KH�FDQ�SDUN�WKH�FDU�RQ�(UQLH¶V�ODZQ���(UQLH�DJUHHV���(UQLH�DQG�%HUW�KDYH�MXVW�
IRUPHG�DQ�RUDO�OLFHQVH��ZKLFK�FDQ�EH�UHYRNHG�DW�DQ\�WLPH���6KRUWO\�DIWHUZDUG��LQ�
UHOLDQFH�RQ�WKH�OLFHQVH��%HUW�VSHQGV�������GROODUV�WR�SDYH�D�VPDOO�DUHD�IRU�KLP�WR�
SDUN�RQ�(UQLH¶V�SURSHUW\���'XULQJ�WKH�LQVWDOODWLRQ��(UQLH�VHHV�WKH�SDYHPHQW�EHLQJ�
LQVWDOOHG�DQG�GRHV�QRWKLQJ���$V�VRRQ�DV�WKH�LQVWDOODWLRQ�LV�FRPSOHWH��(UQLH�
FKDQJHV�KLV�PLQG�DQG�RUGHUV�%HUW�WR�UHPRYH�WKH�GULYHZD\�DQG�WR�ILQG�
VRPHZKHUH�HOVH�WR�SDUN��

Æ�,Q�WKLV�FDVH��D�FRXUW�ZRXOG�PRVW�OLNHO\�KROG�WKDW�WKH�OLFHQVH�LV�QRZ�
LUUHYRFDEOH�EHFDXVH�RI�%HUW¶V�GHWULPHQWDO�UHOLDQFH�RQ�WKH�OLFHQVH��

F��$�OLFHQVH�PD\�EHFRPH�LUUHYRFDEOH�ZKHQ�LW�LV�FRXSOHG�ZLWK�DQ�LQWHUHVW���7KLV�RFFXUV�
ZKHQ�D�SHUVRQ�DFTXLUHV�WKH�ULJKW�WR�WDNH�SRVVHVVLRQ�RI�SURSHUW\�ORFDWHG�RQ�VRPHRQH�
HOVH¶V�ODQG��

([DPSOH�²�$�WHQDQW�ZKRVH�WHQDQF\�KDV�HQGHG�KDV�DQ�LUUHYRFDEOH�OLFHQVH�WR�
UHPRYH�EHORQJLQJV�IURP�WKH�SURSHUW\�LQ�D�UHDVRQDEOH�PDQQHU��

([DPSOH�²�7KH�KROGHU�RI�D�IXWXUH�LQWHUHVW�LQ�ODQG�KDV�DQ�LUUHYRFDEOH�OLFHQVH�WR�
UHDVRQDEO\�HQWHU�WKH�ODQG�WR�LQVSHFW�IRU�ZDVWH��

%��$�352),7��ZKLFK�LV�VKRUW�IRU�SURILW�D�SUHQGUH��LV�DQ�LQWHUHVW�LQ�UHDO�SURSHUW\�WKDW�HQDEOHV�D�
SHUVRQ�WR�WDNH�VRLO��SURGXFH��RU�QDWXUDO�UHVRXUFHV�VXFK�DV�SHWUROHXP��PLQHUDOV��WLPEHU��DQG�ZLOG�
JDPH��IURP�ODQG�RZQHG�E\�DQRWKHU��

���6LQFH�SURILWV�DUH�LQWHUHVWV�LQ�ODQG²DQG�WKHUHIRUH�FDQQRW�EH�UHYRNHG²WKH\�DUH�QRW�YHU\�
FRPPRQ���,QVWHDG��ODQGRZQHUV�JHQHUDOO\�XVH�OHDVHV�DQG�OLFHQVHV�WR�DOORZ�RWKHUV�WR�H[WUDFW�
QDWXUDO�UHVRXUFHV��

���1RWH�WKDW�SURILWV�DUH�JRYHUQHG�E\�WKH�VDPH�UXOHV�DV�HDVHPHQWV��

D��7KHUHIRUH��D�SURILW�FDQ�EH�DSSXUWHQDQW�RU�LQ�JURVV��

E��$�SURILW�FDQ�EH�FUHDWHG�H[SUHVVO\�RU�E\�LPSOLFDWLRQ��

F��7KH�VFRSH�RI�D�SURILW�PD\�H[SDQG�XQGHU�FHUWDLQ�FLUFXPVWDQFHV��

G��$�SURILW�FDQ�EH�WHUPLQDWHG�EDVHG�RQ�WKH�WHUPV�LQ�WKH�SURILW��E\�UHOHDVH��E\�
DEDQGRQPHQW��DQG�E\�PHUJHU�RI�WLWOH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�OLFHQVHV�DQG�SURILWV��

�L��:H�OHDUQHG�WKDW�D�OLFHQVH�LV�D�ULJKW�WR�HQWHU�DQRWKHU¶V�UHDO�SURSHUW\���/LFHQVHV�DUH�QRW�
LQWHUHVWV�LQ�ODQG��WKHUHIRUH�WKH\�DUH�IUHHO\�UHYRFDEOH��H[FHSW�LQ�FHUWDLQ�FLUFXPVWDQFHV��

�LL��:H�DOVR�OHDUQHG�DERXW�SURILWV��ZKLFK�DUH�LQWHUHVWV�LQ�ODQG�WKDW�JLYH�VRPHRQH�WKH�ULJKW�WR�
HQWHU�DQRWKHU¶V�ODQG�WR�UHPRYH�QDWXUDO�UHVRXUFHV��

�
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&+$37(5������5($/�&29(1$176�

$��,Q�SURSHUW\�ODZ��D�UHDO�FRYHQDQW�LV�D�SURPLVH�WKDW�FRQFHUQV�WKH�XVH�RI�ODQG��

���$�FRYHQDQW�FDQ�EH�D�SURPLVH�WR�GR�VRPHWKLQJ���7KLV�LV�NQRZQ�DV�DQ�DIILUPDWLYH�
FRYHQDQW��

���,Q�DGGLWLRQ��D�FRYHQDQW�FDQ�EH�D�SURPLVH�WR�UHIUDLQ�IURP�GRLQJ�VRPHWKLQJ���7KLV�LV�NQRZQ�
DV�D�QHJDWLYH�RU�D�UHVWULFWLYH�FRYHQDQW��

%��1RWH�WKDW�UHDO�FRYHQDQWV�DUH�YHU\�VLPLODU�WR�HTXLWDEOH�VHUYLWXGHV��ZKLFK�ZH�ZLOO�GLVFXVV�ODWHU�
LQ�WKLV�RXWOLQH����%RWK�DUH�SURPLVHV�WKDW�UHODWH�WR�ODQG��EXW�ZKDW�GLIIHUHQWLDWHV�WKH���DUH�WKH�UHPHGLHV�
WKDW�DUH�DYDLODEOH��

���:KHQ�D�UHDO�FRYHQDQW�LV�EUHDFKHG�²�WKH�UHPHG\�LV�PRQH\�GDPDJHV��

���:KHQ�DQ�HTXLWDEOH�VHUYLWXGH�LV�EUHDFKHG�²�WKH�UHPHG\�ZLOO�EH�DQ�LQMXQFWLRQ�RU�VSHFLILF�
SHUIRUPDQFH��

&��&RYHQDQWV�WKDW�FRQFHUQ�WKH�XVH�RI�ODQG�DUH�W\SLFDOO\�XVHG�E\�GHYHORSHUV�WR�FUHDWH�FRPPRQ�
SODQV�IRU�VXEGLYLVLRQV�RU�KRXVLQJ�FRPSOH[HV��

([DPSOH�²�$�GHYHORSHU�ZLOO�EX\�YDFDQW�ODQG��GLYLGH�LW�XS�LQWR�VHSDUDWH�ORWV��DQG�VHOO�HDFK�
ORW�EXUGHQHG�ZLWK�D�QXPEHU�RI�FRYHQDQWV�WKDW�DUH�VWDWHG�ZLWKLQ�WKH�FRQWUDFW�RI�VDOH�IRU�HDFK�
ORW���)RU�LQVWDQFH��WKH�GHYHORSHU�PLJKW�VWLSXODWH�WKDW�WKH�RZQHU�PXVW�SD\�DVVHVVPHQWV�IRU�
FRPPRQ�DUHD�PDLQWHQDQFH��WKDW�WKH�ORW�FDQQRW�EH�GLYLGHG�LQWR�VPDOOHU�ORWV��WKDW�RQO\�RQH�
UHVLGHQFH�PD\�EH�EXLOW�RQ�WKH�ORW��DQG�WKDW�WKH�KRXVH�PXVW�PHHW�FHUWDLQ�FULWHULD��

'��&RYHQDQWV�FDQ�DOVR�EH�XVHG�LQ�VHWWLQJV�RWKHU�WKDQ�ODQG�DQG�KRXVLQJ�GHYHORSPHQW��

([DPSOH�²�0DULR�DQG�/XLJL�DUH�QHLJKERUV�LQ�D�UXUDO�IDUPLQJ�WRZQ���/XLJL¶V�SURSHUW\�KDV�D�
GUDLQ��EXW�0DULR¶V�SURSHUW\�GRHV�QRW���,Q�RUGHU�WR�SUHYHQW�KLV�SURSHUW\�IURP�IORRGLQJ��0DULR�
RIIHUV�/XLJL��������WR�PDLQWDLQ�WKH�GUDLQ�VR�WKDW�LW�LV�DOZD\V�LQ�ZRUNLQJ�RUGHU���/XLJL�DJUHHV�
DQG�WKH\�SXW�LW�LQ�ZULWLQJ��

Æ�,Q�WKLV�FDVH��0DULR�DQG�/XLJL�KDYH�IRUPHG�D�FRQWUDFW�WKDW�UHODWHV�WR�ODQG��

(��/LNH�DOO�LQFRUSRUHDO�LQWHUHVWV��FRYHQDQWV�FRQVLVW�RI�D�EXUGHQ�DQG�D�EHQHILW��

���7KH�EXUGHQ�GHVFULEHV�WKH�GXW\�WR�SHUIRUP�WKH�SURPLVH���$QG�WKH�EHQHILW�GHVFULEHV�WKH�ULJKW�
WR�HQIRUFH�WKH�SURPLVH��

���,Q�RXU�([DPSOH��/XLJL�LV�EXUGHQHG�E\�WKH�FRYHQDQW�EHFDXVH�KH�KDV�D�GXW\�WR�PDLQWDLQ�WKH�
GUDLQ���$QG�0DULR�EHQHILWV�IURP�WKH�FRYHQDQW�EHFDXVH�KDV�WKH�ULJKW�WR�HQIRUFH�/XLJL¶V�
SURPLVH�WR�PDLQWDLQ�WKH�GUDLQ��

)��$OWKRXJK�FRYHQDQWV�UHJXODWH�WKH�XVH�RI�ODQG��WKH\�DUH�127�LQWHUHVWV�LQ�ODQG���7KH\�DUH�
SURPLVHV��DQG�FDQ�RQO\�EH�FUHDWHG�E\�D�FRQWUDFW��

���+RZHYHU��FRYHQDQWV�DUH�D�XQLTXH�W\SH�RI�FRQWUDFW���:KLOH�PRVW�RUGLQDU\�FRQWUDFWV�DUH�
HQIRUFHDEOH�RQO\�E\�DQG�DJDLQVW�WKH�SHRSOH�ZKR�HQWHU�LQWR�WKH�FRQWUDFW��FRYHQDQWV�&$1�
DWWDFK�WR�WKH�ODQG�DQG�ELQG�VXFFHVVLYH�RZQHUV�RI�WKH�ODQG��

�
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*��$�FRYHQDQW�WKDW�UHJXODWHV�ODQG�ZLOO�ELQG�VXFFHVVLYH�RZQHUV�LI�WKH�FRYHQDQW�UXQV�ZLWK�WKH�ODQG��

���7KH�LVVXH�RI�ZKHWKHU�D�FRYHQDQW�UXQV�ZLWK�WKH�ODQG�ZLOO�DULVH�ZKHQ²DQ�RULJLQDO�SDUW\�
VXHV�D�VXFFHVVRU��ZKHQ�D�VXFFHVVRU�VXHV�DQ�RULJLQDO�SDUW\��RU�ZKHQ�D�VXFFHVVRU�VXHV�DQRWKHU�
VXFFHVVRU��

D��,I�DQ�RULJLQDO�SDUW\�VHHNV�WR�HQIRUFH�D�FRYHQDQW�DJDLQVW�D�VXFFHVVRU��WKHQ�WKH�EXUGHQ�
PXVW�UXQ�ZLWK�WKH�ODQG��

([DPSOH�²�$VVXPH�WKDW�/XLJL��ZKR�KDG�WKH�EXUGHQ�RI�PDLQWDLQLQJ�WKH�GUDLQ��
VROG�KLV�SURSHUW\�WR�/XLJL�-U���Æ�,I�0DULR�ZDQWHG�WR�VXH�/XLJL�-U��IRU�QRW�
PDLQWDLQLQJ�WKH�GUDLQ��0DULR�PXVW�VKRZ�WKDW�WKH�EXUGHQ�UXQV��

E��,I�D�VXFFHVVRU�VHHNV�WR�HQIRUFH�D�FRYHQDQW�DJDLQVW�DQ�RULJLQDO�SDUW\��WKHQ�WKH�EHQHILW�
PXVW�UXQ�ZLWK�WKH�ODQG��

([DPSOH�²�$VVXPH�LQVWHDG�WKDW�/XLJL�QHYHU�VHOOV�KLV�SURSHUW\��EXW�0DULR�VHOOV�
KLV�SURSHUW\�WR�0DULR�-U���Æ�,I�0DULR�-U��ZDQWV�WR�VXH�/XLJL�WR�IRUFH�KLP�WR�
PDLQWDLQ�WKH�GUDLQ��0DULR�-U��PXVW�VKRZ�WKDW�WKH�EHQHILW�UXQV�ZLWK�KLV�ODQG��

F��,I�D�VXFFHVVRU�VXHV�WR�HQIRUFH�D�FRYHQDQW�DJDLQVW�DQRWKHU�VXFFHVVRU��ERWK�WKH�EXUGHQ�
DQG�EHQHILW�PXVW�UXQ�ZLWK�WKH�ODQG��

([DPSOH�²�,I�ERWK�0DULR�DQG�/XLJL�VHOO�WKHLU�SURSHUW\��DQG�0DULR�-U��ZDQWV�WR�
VXH�/XLJL�-U��WR�IRUFH�KLP�WR�PDLQWDLQ�WKH�GUDLQ��0DULR�-U��PXVW�VKRZ�WKDW�WKH�
EXUGHQ�DQG�WKH�EHQHILW�UXQV��

+��7KH�VHYHUDO�ZD\V�WKDW�UHDO�FRYHQDQWV��DV�ZHOO�DV�HTXLWDEOH�VHUYLWXGHV��FDQ�EH�WHUPLQDWHG��

���%\�WHUPV�VWDWHG�LQ�WKH�FRYHQDQW��

���%\�D�ZULWWHQ�UHOHDVH��

���%\�PHUJHU�RI�WKH�EXUGHQHG�HVWDWH�DQG�WKH�EHQHILWHG�HVWDWH��

���%\�FRQGHPQDWLRQ�RI�WKH�EXUGHQHG�HVWDWH��

���%\�DEDQGRQPHQW��

���%\�FKDQJHG�FLUFXPVWDQFHV��

D��&KDQJHG�FLUFXPVWDQFHV�RFFXU�ZKHQ�FRQGLWLRQV�KDYH�VR�UDGLFDOO\�FKDQJHG�WKDW�WKDW�
WKH�FRYHQDQW�FDQ�QR�ORQJHU�DFKLHYH�LWV�SXUSRVH��

([DPSOH�²�,I�D�QHLJKERUKRRG�LV�VXEMHFW�WR�UHVLGHQWLDO�FRYHQDQWV��EXW�PDQ\�RI�
WKH�ORWV�FRPH�WR�EH�XVHG�IRU�FRPPHUFLDO�SXUSRVHV��WKH�UHVLGHQWLDO�XVH�UHVWULFWLRQ�
ZLOO�QRW�DFKLHYH�WKH�SXUSRVH�RI�SUHVHUYLQJ�D�UHVLGHQWLDO�QHLJKERUKRRG�DQ\PRUH��
DQG�WKH�FRYHQDQWV�ZLOO�EH�WHUPLQDWHG��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�FRYHQDQWV���:H�OHDUQHG�WKDW�UHDO�FRYHQDQWV��DV�ZHOO�DV�HTXLWDEOH�
VHUYLWXGHV��DUH�SURPLVHV�WKDW�LPSRVH�GXWLHV�RU�UHVWULFWLRQV�RQ�WKH�XVH�RI�SURSHUW\���:H�OHDUQHG�WKDW�
FRYHQDQWV�DUH�QRW�LQWHUHVWV�LQ�ODQG��EXW�SURPLVHV�WKDW�DUH�FUHDWHG�RQO\�E\�FRQWUDFW���1HYHUWKHOHVV��
FRYHQDQWV�FDQ�EH�HQIRUFHG�E\�DQG�DJDLQVW�VXFFHVVLYH�RZQHUV�RI�ODQG�LI�WKH\�UXQ�ZLWK�WKH�ODQG��

�
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&+$37(5������5($/�&29(1$176�²�5811,1*�:,7+�7+(�/$1'�

$��,Q�RUGHU�IRU�D�FRYHQDQW�WR�EH�HQIRUFHG�E\�RU�DJDLQVW�VXFFHVVLYH�RZQHUV�RI�ODQG��WKH�FRYHQDQW�
PXVW�UXQ�ZLWK�WKH�ODQG��

���7R�ELQG�D�VXFFHVVRU�RI�WKH�EXUGHQHG�SURSHUW\��WKH�EXUGHQ�PXVW�UXQ�ZLWK�WKH�ODQG��

���$QG�OLNHZLVH��IRU�D�VXFFHVVRU�RI�WKH�EHQHILWHG�SURSHUW\�WR�HQIRUFH�D�FRYHQDQW��WKH�EHQHILW�
PXVW�UXQ�ZLWK�KLV�ODQG��

%��$OWKRXJK�WKH�UXOHV�DPRQJ�MXULVGLFWLRQV�PD\�YDU\��OHW¶V�GLVFXVV�WKH�JHQHUDO�UHTXLUHPHQWV�IRU�WKH�
EXUGHQ�RI�D�UHDO�FRYHQDQW�WR�UXQ�ZLWK�WKH�ODQG��DQG�WKHQ�ZH�ZLOO�GLVFXVV�WKH�JHQHUDO�UHTXLUHPHQWV�
IRU�WKH�EHQHILW�RI�D�UHDO�FRYHQDQW�WR�UXQ��

���.HHS�LQ�PLQG�WKDW�ZH�DUH�GLVFXVVLQJ�ZKDW�LV�UHTXLUHG�WR�HQIRUFH�D�UHDO�FRYHQDQWʊQRW�DQ�
HTXLWDEOH�VHUYLWXGH��

&��,Q�RUGHU�IRU�WKH�%85'(1�RI�D�UHDO�FRYHQDQW�WR�UXQ�ZLWK�WKH�ODQG����HOHPHQWV�PXVW�EH�PHW��

�L��&RYHQDQW�PXVW�EH�LQ�ZULWLQJ��
�LL��3DUWLHV�PXVW�KDYH�LQWHQGHG�WKH�FRYHQDQW�WR�UXQ�ZLWK�WKH�ODQG��
�LLL��&RYHQDQW�WRXFKHV�DQG�FRQFHUQV�WKH�ODQG��
�LY��+RUL]RQWDO�SULYLW\��
�Y��9HUWLFDO�SULYLW\��DQG�
�YL��6XFFHVVRU�KDG�QRWLFH�RI�WKH�FRYHQDQW���

���)RU�WKH�EXUGHQ�RI�D�UHDO�FRYHQDQW�WR�UXQ��WKH�FRYHQDQW�PXVW�EH�LQ�:5,7,1*��

���7KH�RULJLQDO�SDUWLHV�PXVW�KDYH�,17(1'('�IRU�WKH�FRYHQDQW�WR�SDVV�GRZQ�WR�IXWXUH�
RZQHUV��

D��7KLV�LV�XVXDOO\�VDWLVILHG�ZLWK�ODQJXDJH�LQ�WKH�FRYHQDQW�WKDW�VWDWHV�LQ�RQH�ZD\�RU�
DQRWKHU�WKDW�WKH�FRYHQDQW�DSSOLHV�WR�VXFFHVVRUV�RU�KHLUV��

E��(YHQ�ZLWKRXW�VXFK�H[SUHVV�WHUPV��LQWHQW�ZLOO�XVXDOO\�EH�SUHVXPHG�XQOHVV�HYLGHQFH�
GHPRQVWUDWHV�RWKHUZLVH��

���7KH�FRYHQDQW�PXVW�728&+�$1'�&21&(51�7+(�/$1'��

D��7KLV�PHDQV�WKDW�WKH�FRYHQDQW�UHODWHV�WR�WKH�GLUHFW�XVH�RU�HQMR\PHQW�RI�WKH�ODQG��

E��5HVWULFWLRQV�RQ�KRZ�ODQG�FDQ�EH�XVHG�DQG�UHTXLULQJ�D�SDUW\�WR�GR�VRPHWKLQJ�RQ�KLV�
ODQG�DUH�FOHDU�H[DPSOHV�RI�FRYHQDQWV�WKDW�WRXFK�DQG�FRQFHUQ�WKH�ODQG��

F��1RWH�WKDW�SURPLVHV�WR�SD\�PRQH\ʊOLNH�UHQW��WD[HV��DQG�KRPHRZQHU¶V�DVVRFLDWLRQ�
IHHVʊDUH�FRQVLGHUHG�WR�WRXFK�DQG�FRQFHUQ�ODQG�LQ�PRVW�MXULVGLFWLRQV��HYHQ�WKRXJK�WKH\�
GRQ
W�GLUHFWO\�UHODWH�WR�WKH�XVH�RI�ODQG��

�

�

�

�
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���7KHUH�PXVW�EH�+25,=217$/�35,9,7<�EHWZHHQ�WKH�RULJLQDO�SDUWLHV��

D��7KLV�LV�SUHVHQW�ZKHQ�WKH�RULJLQDO�SDUWLHV�DUH�LQ�VXFFHVVLRQ�RI�HVWDWH��RU�LQ�RWKHU�
ZRUGV��ZKHQ�WKH�HVWDWH�DQG�FRYHQDQW�DUH�LQ�WKH�VDPH�LQVWUXPHQW��OLNH�D�GHHG���

E��+RUL]RQWDO�SULYLW\�FRPPRQO\�H[LVWV�ZKHQ�WKH�RULJLQDO�SDUWLHV�DUH�WKDW�RI�JUDQWRU�
JUDQWHH��ODQGORUG�WHQDQW��DQG�PRUWJDJRU�PRUWJDJHH��

���1RWH�WKDW�WKHUH�LV�QR�KRUL]RQWDO�SULYLW\�EHWZHHQ�QHLJKERUV�ZKR�HQWHU�LQWR�D�
UHDO�FRYHQDQW��

���7KHUH�PXVW�EH�9(57,&$/�35,9,7<��

D��9HUWLFDO�SULYLW\�H[LVWV�ZKHQ�DQ�RULJLQDO�SDUW\�YROXQWDULO\�WUDQVIHUV�KLV�HQWLUH�HVWDWH�LQ�
WKH�ODQG�WR�WKH�VXFFHVVRU��

([DPSOH�²�,I�WKH�RULJLQDO�SDUW\�RZQV�WKH�ODQG�LQ�IHH�VLPSOH�DEVROXWH��DQG�KH�FRQYH\V�
PHUHO\�D�OLIH�HVWDWH�RU�OHDVHV�WKH�SURSHUW\��WKHUH�LV�QR�YHUWLFDO�SULYLW\��DQG�WKH�EXUGHQ�
ZLOO�QRW�UXQ��

���6XFFHVVRU�PXVW�KDYH�127,&(�RI�WKH�FRYHQDQW��

D��1RWLFH�PD\�EH�HLWKHU�DFWXDO�RU�FRQVWUXFWLYH��

���$FWXDO�QRWLFH�PHDQV�WKH�VXFFHVVRU�NQHZ�DERXW�WKH�H[LVWHQFH�RI�WKH�FRYHQDQW��

���&RQVWUXFWLYH�QRWLFH�PHDQV�WKDW�WKH�VXFFHVVRU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ�
DERXW�WKH�FRYHQDQW��HYHQ�LI�KH�GLGQ¶W�DFWXDOO\�NQRZ�DERXW�LW��

D��$�VXFFHVVRU�ZLOO�KDYH�FRQVWUXFWLYH�QRWLFH�RI�D�FRYHQDQW�ZKHQ�LW�KDV�
EHHQ�UHFRUGHG�LQ�WKH�SXEOLF�ODQG�UHFRUGV��

E��$OVR��D�VXFFHVVRU�PD\�KDYH�FRQVWUXFWLYH�QRWLFH�RI�D�FRYHQDQW�IURP�WKH�
FKDUDFWHU�RI�WKH�QHLJKERUKRRG��

'��,Q�RUGHU�IRU�WKH�%(1(),7�RI�D�UHDO�FRYHQDQW�WR�UXQ�ZLWK�WKH�ODQG����HOHPHQWV�PXVW�EH�PHW��

���&RYHQDQW�PXVW�EH�LQ�:5,7,1*��

���2ULJLQDO�SDUWLHV�,17(1'('�IRU�WKH�FRYHQDQW�WR�SDVV�GRZQ�WR�IXWXUH�RZQHUV��

���&RYHQDQW�728&+(6�$1'�&21&(516�7+(�/$1'��

���/226(�9(57,&$/�35,9,7<��

D��7KH�WHUP�ORRVH�YHUWLFDO�SULYLW\�PHDQV�WKDW�WKH�VXFFHVVRU�KDV�REWDLQHG�VRPH�LQWHUHVW�
LQ�WKH�ODQG�IURP�WKH�RULJLQDO�SDUW\��EXW�QRW�QHFHVVDULO\�WKH�HQWLUH�LQWHUHVW��

E��/RRVH�YHUWLFDO�SULYLW\�PD\�H[LVW�ZKHQ�DQ�RZQHU�LQ�IHH�VLPSOH�DEVROXWH�FRQYH\V�D�
OLIH�HVWDWH��OHDVHV�WKH�SURSHUW\��DQG�HYHQ�ZKHQ�DQ�DGYHUVH�SRVVHVVRU�JDLQV�WLWOH�WR�WKH�
SURSHUW\��

�

�
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����1RWH�WKDW�KRUL]RQWDO�SULYLW\�DQG�QRWLFH�DUH�127�UHTXLUHG�IRU�WKH�EHQHILW�RI�D�UHDO�
FRYHQDQW�WR�UXQ�ZLWK�WKH�ODQG��

D��7KHUHIRUH��LI�RULJLQDO�SDUWLHV�WR�D�FRYHQDQW�ZHUH�QHLJKERUV��D�EX\HU�RI�WKH�EHQHILWHG�
ODQG�FRXOG�VWLOO�VXH�WKH�RULJLQDO�RZQHU�IRU�PRQH\�GDPDJHV�LQ�UHODWLRQ�WR�EUHDFK�RI�WKH�
FRYHQDQW��

E��$OVR��LI�WKH�EX\HU�RI�WKH�EHQHILWHG�ODQG�GLG�QRW�KDYH�QRWLFH�RI�WKH�FRYHQDQW��KH�FRXOG�
VWLOO�VXH�WKH�RULJLQDO�RZQHU�IRU�PRQH\�GDPDJHV�LQ�UHODWLRQ�WR�EUHDFK�RI�WKH�FRYHQDQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�UHTXLUHPHQWV�IRU�WKH�EXUGHQV�DQG�EHQHILWV�RI�UHDO�FRYHQDQWV�WR�
UXQ�ZLWK�ODQG�DQG�ELQG�VXFFHVVRUV��

�L��)RU�WKH�EXUGHQ�RI�D�UHDO�FRYHQDQW�WR�UXQ��WKH�FRYHQDQW�PXVW�EH�LQ�ZULWLQJ��PXVW�KDYH�
EHHQ�LQWHQGHG�WR�UXQ��PXVW�WRXFK�DQG�FRQFHUQ�WKH�ODQG��WKHUH�PXVW�EH�KRUL]RQWDO�DQG�YHUWLFDO�
SULYLW\��DQG�WKH�VXFFHVVRU�PXVW�KDYH�QRWLFH�RI�WKH�FRYHQDQW��

�LL��)RU�WKH�EHQHILW�RI�D�UHDO�FRYHQDQW�WR�UXQ��LW�PXVW�EH�LQ�ZULWLQJ��PXVW�KDYH�EHHQ�LQWHQGHG�
WR�UXQ��PXVW�WRXFK�DQG�FRQFHUQ�WKH�ODQG��DQG�WKHUH�PXVW�EH�ORRVH�YHUWLFDO�SULYLW\��

�

&+$37(5������(48,7$%/(�6(59,78'(6�

$��$Q�HTXLWDEOH�VHUYLWXGH��OLNH�D�UHDO�FRYHQDQW��LV�D�SURPLVH�FRQFHUQLQJ�WKH�XVH�RI�ODQG��

%��+RZHYHU��WKHUH�DUH���LPSRUWDQW�GLIIHUHQFH�EHWZHHQ�HTXLWDEOH�VHUYLWXGHV�DQG�UHDO�FRYHQDQWV��

�L��7KH�RQO\�UHPHG\�DYDLODEOH�IRU�EUHDFK�RI�DQ�HTXLWDEOH�VHUYLWXGH�LV�VSHFLILF�SHUIRUPDQFH�RU�
DQ�LQMXQFWLRQ��
�LL��3ULYLW\�RI�HVWDWH�LV�QRW�UHTXLUHG�IRU�DQ�HTXLWDEOH�VHUYLWXGH�WR�UXQ�ZLWK�WKH�ODQG��
�LLL��(TXLWDEOH�VHUYLWXGHV�PD\�EH�LPSOLHG���

&��7KH�21/<�UHPHG\�DYDLODEOH�IRU�EUHDFK�RI�DQ�HTXLWDEOH�VHUYLWXGH�LV�63(&,),&�
3(5)250$1&(�RU�$1�,1-81&7,21���+RZHYHU��WKH�UHPHG\�IRU�EUHDFK�RI�D�UHDO�FRYHQDQW�
LQFOXGHV�PRQH\�GDPDJHV��

���7KLV�GLVWLQFWLRQ�H[LVWV�EHFDXVH�FRXUWV�ZHUH�WUDGLWLRQDOO\�VSOLW�EHWZHHQ�FRXUWV�RI�ODZ�DQG�
FRXUWV�RI�HTXLW\��

D��:KHQ�D�SDUW\�VRXJKW�PRQH\�GDPDJHV��WKH\�ZRXOG�JR�WR�D�FRXUW�RI�ODZ��DQG�ZKHQ�D�
SDUW\�VRXJKW�HTXLWDEOH�UHOLHI��WKH\�ZRXOG�JR�WR�D�FRXUW�RI�HTXLW\��

���2YHU�WLPH��HDFK�FRXUW�GHYHORSHG�WKHLU�RZQ�UXOHV�LQ�UHJDUG�WR�ODQG�XVH�
SURPLVHV���&RXUWV�RI�ODZ�UHIHUUHG�WR�WKHP�DV�UHDO�FRYHQDQWV��ZKLOH�FRXUWV�RI�
HTXLW\�UHIHUUHG�WR�WKHP�DV�HTXLWDEOH�VHUYLWXGHV����

���7RGD\��HVVHQWLDOO\�DOO�FRXUWV�RI�HTXLW\�KDYH�PHUJHG�ZLWK�FRXUWV�RI�ODZ��

D��,I�D�SDUW\�EULQJV�DQ�DFWLRQ�IRU�WKH�EUHDFK�RI�D�ODQG�FRYHQDQW�DQG�ZDQWV�WR�UHFRYHU�
PRQH\�GDPDJHV��WKHQ�WKH\�PXVW�SURYH�WKH�H[LVWHQFH�RI�D�UHDO�FRYHQDQW��

E��$QG�LI�WKH�SDUW\�VHHNV�HTXLWDEOH�UHOLHI��WKH\�PXVW�SURYH�WKH�UHTXLUHPHQWV�RI�DQ�
HTXLWDEOH�VHUYLWXGH��
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���1RWH�WKDW�HTXLWDEOH�UHOLHI�SURYLGHG�E\�FRXUWV�LQFOXGHV�VSHFLILF�SHUIRUPDQFH�DQG�
LQMXQFWLRQV��

D��6SHFLILF�SHUIRUPDQFH�RUGHUV�D�SDUW\�WR�VSHFLILFDOO\�SHUIRUP�RQ�D�FRQWUDFW��

E��$Q�LQMXQFWLRQ�RUGHUV�D�SDUW\�WR�GR�RU�UHIUDLQ�IURP�GRLQJ�D�VSHFLILF�DFW��

'��$QRWKHU�GLIIHUHQFH�EHWZHHQ�HTXLWDEOH�VHUYLWXGHV�DQG�UHDO�FRYHQDQWV�LV�WKDW�35,9,7<�2)�
(67$7(�,6�127�5(48,5('�IRU�WKH�EXUGHQ�RU�WKH�EHQHILW�RI�DQ�HTXLWDEOH�VHUYLWXGH�WR�UXQ�ZLWK�
WKH�ODQG��

���)RU�WKH�EXUGHQ�RI�DQ�HTXLWDEOH�VHUYLWXGH�WR�UXQ�ZLWK�WKH�ODQG��RQO\���HOHPHQWV�PXVW�EH�
PHW��

�L��,W�PXVW�EH�LQ�ZULWLQJ��
�LL��,W�PXVW�LQWHQG�WR�ELQG�VXEVHTXHQW�RZQHUV��
�LLL��,W�PXVW�WRXFK�DQG�FRQFHUQ�WKH�ODQG��DQG�
�LY��6XEVHTXHQW�RZQHU�PXVW�KDYH�QRWLFH��

���)RU�WKH�EHQHILW�RI�DQ�HTXLWDEOH�VHUYLWXGH�WR�UXQ�ZLWK�WKH�ODQG��RQO\���HOHPHQWV�DUH�
UHTXLUHG��

�L��7KH�HTXLWDEOH�VHUYLWXGH�PXVW�EH�LQ�ZULWLQJ��
�LL��0XVW�LQWHQWLRQDOO\�ELQG�VXFFHVVRUV��DQG�
�LLL��0XVW�WRXFK�DQG�FRQFHUQ�WKH�ODQG��

���1RWH�WKDW�SULYLW\�RI�HVWDWHʊERWK�KRUL]RQWDO�DQG�YHUWLFDOʊLV�QRW�UHTXLUHG�WR�HQIRUFH�DQ�
HTXLWDEOH�VHUYLWXGH��

D��7KLV�PHDQV�WKDW�DQ�HTXLWDEOH�VHUYLWXGH�HQWHUHG�LQWR�E\�QHLJKERUV�FDQ�EH�HQIRUFHG�E\�
RU�DJDLQVW�VXFFHVVLYH�RZQHUV�RI�WKH�ODQG��

E��,W�DOVR�PHDQV�WKDW�VXFFHVVLYH�RZQHUV�ZKR�GR�QRW�REWDLQ�WKH�RULJLQDO�RZQHU¶V�HQWLUH�
LQWHUHVW�LQ�WKH�ODQG�FDQ�EH�ERXQG�E\�DQG�HQIRUFH�HTXLWDEOH�VHUYLWXGHV�

([DPSOH�²�$OYLQ�DQG�6LPRQ�DUH�QHLJKERUV���7KH\�HQWHU�LQWR�D�YDOLG�ZULWWHQ�FRQWUDFW�
ZKHUHE\�$OYLQ�SURPLVHV�WKDW�KH�ZLOO�QRW�EXLOG�D�PDOO�RQ�KLV�SURSHUW\���$OYLQ�WKHQ�OHDVHV�KLV�
ODQG�WR�7KHR��DQG�WKH�FRYHQDQW�LV�LQFOXGHG�LQ�WKH�OHDVH���5HJDUGOHVV��7KHR�EHJLQV�EXLOGLQJ�D�
PDOO���6LPRQ�WKHQ�VXHV�7KHR�WR�SUHYHQW�KLP�IURP�EXLOGLQJ�WKH�PDOO��

Æ�,Q�WKLV�FDVH��WKH�FRXUW�ZLOO�LVVXH�DQ�LQMXQFWLRQ�RUGHULQJ�7KHR�WR�QRW�EXLOG�D�PDOO�RQ�
WKH�SURSHUW\�EHFDXVH�DOO���HOHPHQWV�UHTXLUHG�IRU�WKH�EXUGHQ�RI�DQ�HTXLWDEOH�VHUYLWXGH�WR�
UXQ�DUH�SUHVHQW��WKH�SURPLVH�ZDV�LQ�ZULWLQJ��WKH�LQWHQW�LV�SUHVXPHG��WKH�UHVWULFWLRQ�
WRXFKHV�DQG�FRQFHUQV�WKH�ODQG��DQG�7KHR�KDG�QRWLFH�RI�WKH�UHVWULFWLRQ���7KHUHIRUH��WKH�
SURPLVH�PD\�EH�HQIRUFHG�DJDLQVW�7KHR�DV�DQ�HTXLWDEOH�VHUYLWXGH��

�1RWH�WKDW�LQ�WKLV�FDVH�WKHUH�LV�QR�KRUL]RQWDO�SULYLW\�EHFDXVH�6LPRQ�DQG�$OYLQ�
DUH�PHUHO\�QHLJKERUV���$QG�WKHUH�LV�QR�YHUWLFDO�SULYLW\�EHFDXVH�7KHR�OHDVHG�WKH�
SURSHUW\���%HFDXVH�WKHUH�LV�QR�SULYLW\�RI�HVWDWH��WKH�FRXUW�FDQQRW�HQIRUFH�WKH�
SURPLVH�DV�D�UHDO�FRYHQDQW�DQG�7KHR�ZLOO�QRW�EH�UHTXLUHG�WR�SD\�DQ\�PRQH\�
GDPDJHV��
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(��7KH�ODVW�GLIIHUHQFH�EHWZHHQ�HTXLWDEOH�VHUYLWXGHV�DQG�UHDO�FRYHQDQWV�LV�WKDW�ZKLOH�UHDO�FRYHQDQWV�
PXVW�EH�FUHDWHG�E\�DQ�H[SUHVV�DJUHHPHQW��(48,7$%/(�6(59,78'(6�0$<�%(�,03/,('��

���,PSOLHG�VHUYLWXGHV�DUH�NQRZQ�DOVR�DV�LPSOLHG�UHFLSURFDO�FRYHQDQWV��

���1RW�DOO�MXULVGLFWLRQV�UHFRJQL]H�LPSOLHG�VHUYLWXGHV��

���$Q�LPSOLHG�UHFLSURFDO�VHUYLWXGH�LV�XVXDOO\�FUHDWHG�IURP�D�FRPPRQ�SODQ�IRU�WKH�
GHYHORSPHQW�RI�D�VXEGLYLVLRQ��

D��&RXUWV�ZLOO�LQIHU�DQ�LPSOLHG�VHUYLWXGH�ZKHQ�D�GHYHORSHU�KDV��

�L��5HFRUGHG�D�SODW�IRU�WKH�VXEGLYLVLRQ�LQ�WKH�SXEOLF�ODQG�UHFRUGV��RU�
�LL��:KHQ�WKH�ILUVW�ORW�LQ�D�VXEGLYLVLRQ�ZLWK�D�FRPPRQ�SODQ�KDV�EHHQ�VROG��

E��,Q�DGGLWLRQ��LPSOLHG�VHUYLWXGHV�ZLOO�EH�HQIRUFHG�RQO\�LI�DQ\�RZQHUV�RI�WKH�ORWV�KDG�
QRWLFH��RU�VKRXOG�RI�KDG�QRWLFH��RI�WKH�FRPPRQ�SODQ��

([DPSOH�²�$�GHYHORSHU�EXLOGV�D�VXEGLYLVLRQ�DQG�VHOOV�WKH�ILUVW�ORW�WR�'DLV\���'DLV\¶V�
GHHG�FRQWDLQV�D�UHVWULFWLRQ�WKDW�OLPLWV�KHU�ORW�WR�UHVLGHQWLDO�XVH���7KH�GHYHORSHU�WKHQ�
VHOOV�ORW���WR�9LROHW���9LROHW¶V�GHHG�GRHV�QRW�FRQWDLQ�DQ\�UHVWULFWLRQV��KRZHYHU��9LROHW�
NQRZV�WKDW�/RW���LV�UHVWULFWHG�WR�UHVLGHQWLDO�XVH���$IWHU�9LROHW�EHFRPHV�RZQHU�RI�/RW����
VKH�EHJLQV�EXLOGLQJ�DQ�LFH�FUHDP�VKRS�RQ�KHU�ORW��DQG�'DLV\�VXHV�9LROHW�IRU�XVLQJ�/RW���
IRU�QRQUHVLGHQWLDO�SXUSRVHV��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKHUH�ZDV�QRWKLQJ�LQ�ZULWLQJ�EHWZHHQ�WKH�GHYHORSHU�
DQG�9LROHW��WKH�FRXUWV�ZLOO�LQIHU�DQ�LPSOLHG�UHFLSURFDO�VHUYLWXGH�EHFDXVH�9LROHW�
KDG�QRWLFH�WKDW�WKHUH�ZDV�D�FRPPRQ�SODQ�IRU�WKH�VXEGLYLVLRQ���7KHUHIRUH��WKH�
FRXUW�ZLOO�LVVXH�DQ�LQMXQFWLRQ�SUHYHQWLQJ�9LROHW�IURP�XVLQJ�/RW���DV�DQ�LFH�FUHDP�
VKRS��

�1RWH�WKDW�LQ�WKLV�FDVH��EHFDXVH�WKH�FRYHQDQW�ZDV�LPSOLHG²DQG�QRW�
ZULWWHQ�GRZQ²LW�FDQQRW�EH�HQIRUFHG�DV�D�UHDO�FRYHQDQW��DQG�9LROHW�FDQQRW�
EH�OLDEOH�IRU�DQ\�PRQH\�GDPDJHV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�HTXLWDEOH�VHUYLWXGHV��ZKLFK�DUH�SURPLVHV�DWWDFKHG�WR�ODQG��

7KH�UHPHG\�IRU�EUHDFK�RI�DQ�HTXLWDEOH�VHUYLWXGH�LV�VSHFLILF�SHUIRUPDQFH�RU�DQ�LQMXQFWLRQ��

%HFDXVH�SULYLW\�LV�QRW�UHTXLUHG�IRU�DQ�HTXLWDEOH�VHUYLWXGH�WR�UXQ�ZLWK�WKH�ODQG��LW�LV�HDVLHU�WR�
HQIRUFH�D�ODQG�XVH�SURPLVH�DV�DQ�HTXLWDEOH�VHUYLWXGH�DQG�JHW�LQMXQFWLYH�UHOLHI��UDWKHU�WKDQ�
HQIRUFLQJ�WKH�VDPH�FRYHQDQW�DV�D�UHDO�FRYHQDQW�WR�UHFRYHU�PRQH\�GDPDJHV��

:H�DOVR�OHDUQHG�WKDW�DQ�HTXLWDEOH�VHUYLWXGH�PD\�EH�FUHDWHG�E\�LPSOLFDWLRQ��ZKHQ�WKHUH�LV�D�
FRPPRQ�SODQ�IRU�D�VXEGLYLVLRQ�DQG�RZQHUV�KDYH�RU�VKRXOG�KDYH�QRWLFH�RI�WKH�FRPPRQ�SODQ��

�
�

�
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&+$37(5������5($/�3523(57<�&2175$&76�

$��7KH�VDOH�RI�UHDO�SURSHUW\�JHQHUDOO\�LQYROYHV���VWHSV��

���7KH�EX\HU�DQG�VHOOHU�HQWHU�LQWR�D�FRQWUDFW��

D��7KH�UHDO�HVWDWH�FRQWUDFW�LV�DQ�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV�WR�WUDQVIHU�WKH�SURSHUW\��

���7KH�GHHG�LV�WUDQVIHUUHG�DW�WKH�FORVLQJ��

D��7KH�GHHG�LV�WKH�LQVWUXPHQW�WKDW�DFWXDOO\�WUDQVIHUV�WLWOH�DQG�JLYHV�WKH�EX\HU�
RZQHUVKLS��

%��,Q�RUGHU�WR�IRUP�D�YDOLG�UHDO�HVWDWH�FRQWUDFW��FHUWDLQ�UHTXLUHPHQWV�PXVW�EH�PHW��

���7KH�FRQWUDFW�PXVW�EH�LQ�ZULWLQJ��EHFDXVH�LW�PXVW�VDWLVI\�WKH�VWDWXWH�RI�IUDXGV���

���7KH�FRQWUDFW�PXVW�EH�VLJQHG�E\�ERWK�SDUWLHV��DQG�

���7KH�FRQWUDFW�PXVW�FRQWDLQ�DOO�PDWHULDO�WHUPV²ZKLFK�LQFOXGH�WKH�QDPHV�RI�WKH�SDUWLHV��D�
GHVFULSWLRQ�RI�WKH�SURSHUW\��DQG�WKH�SXUFKDVH�SULFH��

&��,Q�UDUH�VLWXDWLRQV��DQ�RUDO�UHDO�HVWDWH�FRQWUDFW�PD\�EH�HQIRUFHDEOH��

���7KLV�FDQ�RFFXU�ZKHQ�RQH�SDUW\�KDV�DFWHG�LQ�UHOLDQFH�RQ�WKH�RUDO�FRQWUDFW�DQG�KDV�SDUWO\�
SHUIRUPHG��

D��7KHUH�LV�SDUW�SHUIRUPDQFH�RQ�EHKDOI�RI�WKH�VHOOHU�ZKHQ�KH¶V�FRQYH\HG�WKH�SURSHUW\��

E��7KHUH�LV�SDUW�SHUIRUPDQFH�RQ�EHKDOI�RI�WKH�EX\HU�ZKHQ�KH¶V�GRQH���RI�WKH�IROORZLQJ�
��DFWLRQV��

�L��7DNHQ�SRVVHVVLRQ�RI�WKH�SURSHUW\��
�LL��3DLG�VRPH�RU�DOO�RI�WKH�SXUFKDVH�SULFH��RU�
�LLL��0DGH�LPSURYHPHQWV�WR�WKH�SURSHUW\��

([DPSOH�²�%X\HU�DQG�VHOOHU�RUDOO\�DJUHH�WKDW�EX\HU�ZLOO�SD\�VHOOHU���������IRU�3LQNDFUH��

Æ�,I�VHOOHU�WKHQ�WUDQVIHUV�WKH�GHHG�WR�WKH�EX\HU��FRXUWV�PD\�HQIRUFH�WKH�RUDO�FRQWUDFW�
DQG�RUGHU�WKH�%X\HU�WR�SD\�WKH�DJUHHG�XSRQ�SULFH��

Æ�,I�LQVWHDG�WKH�VHOOHU�GLG�QRWKLQJ�EXW�WKH�EX\HU�SDLG���������WR�WKH�VHOOHU�DQG�PRYHG�
RQWR�3LQNDFUH��FRXUWV�PD\�HQIRUFH�WKH�RUDO�FRQWUDFW�DQG�RUGHU�WKH�VHOOHU�WR�GHHG�WKH�
SURSHUW\�WR�%X\HU��

'��2QFH�D�YDOLG�UHDO�HVWDWH�FRQWUDFW�KDV�EHHQ�IRUPHG��WKH�EX\HU�GRHV�QRW�VXGGHQO\�EHFRPH�WKH�
RZQHU�RI�WKH�SURSHUW\���7KLV�ZLOO�RFFXU�LI�DQG�ZKHQ�WKH�GHHG�LV�WUDQVIHUUHG�WR�WKH�EX\HU�DW�WKH�
FORVLQJ���7KLV�LV�XVXDOO\�GHSHQGHQW�RQ�FRQGLWLRQV�ZLWKLQ�WKH�UHDO�HVWDWH�FRQWUDFW��

���)RU�LQVWDQFH��LW�LV�FRPPRQ�IRU�WKH�FORVLQJ�WR�EH�FRQGLWLRQHG�RQ�DQ�LQVSHFWLRQ�RI�WKH�
SURSHUW\�DQG�ZKHWKHU�WKH�EX\HU�REWDLQV�DGHTXDWH�ILQDQFLQJ��

���+RZHYHU��WKH�PRVW�LPSRUWDQW�FRQGLWLRQ²DQG�RQH�WKDW�LV�LPSOLHG�LQ�HYHU\�FRQWUDFW�IRU�WKH�
VDOH�RI�UHDO�SURSHUW\²LV�WKDW�WKH�7,7/(�PXVW�EH�0$5.(7$%/(���
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D��$�WLWOH�WR�UHDO�HVWDWH�LV�PDUNHWDEOH�ZKHQ�LW�LV�UHDGLO\�WUDQVIHUDEOH²DV�LW�LV�IUHH�IURP�
DQ\�SRWHQWLDO�FODLPV�E\�RXWVLGH�SDUWLHV��

���0DUNHWDEOH�WLWOH�LV�FUXFLDO�EHFDXVH�LI�SURSHUW\�GRHV�QRW�KDYH�PDUNHWDEOH�WLWOH��
WKDW�PHDQV�WKDW�LV�SRVVLEOH�IRU�VRPHRQH�HOVH�WR�FODLP�WKH�SURSHUW\�DV�WKHLU�RZQ��

E��7KHUH�DUH���GHIHFWV�WKDW�PDNH�D�WLWOH�XQPDUNHWDEOH��

���7KH�ILUVW�GHIHFW�LV�DQ�HQFXPEUDQFH�RQ�WKH�SURSHUW\��

D��$Q�HQFXPEUDQFH�LV�D�ULJKW�RU�LQWHUHVW�LQ�SURSHUW\�WKDW�LV�RZQHG�E\�
VRPHRQH�RWKHU�WKDQ�WKH�RZQHU��

E��([DPSOHV�LQFOXGH�OLHQV��PRUWJDJHV��DQG�HDVHPHQWV��DV�ZHOO�DV�FHUWDLQ�
FRYHQDQWV�RU�VHUYLWXGHV��

([DPSOH�²�+DQVHO�FRQWUDFWV�WR�EX\�IRUHVW�ODQG�IURP�*UHWHO���$W�WKH�
FORVLQJ��+DQVHO�ILQGV�RXW�WKDW�WKH�EDQN�KROGV�D�OLHQ�RQ�WKH�ODQG�EHFDXVH�
*UHWHO�LV�XVLQJ�WKH�SURSHUW\�DV�FROODWHUDO�IRU�D�ORDQ��

Æ�,Q�WKLV�FDVH��*UHWHO�KDV�EUHDFKHG�WKH�FRQWUDFW�E\�IDLOLQJ�WR�FRQYH\�
PDUNHWDEOH�WLWOH��

���7KH�VHFRQG�GHIHFW�WKDW�PDNHV�D�WLWOH�XQPDUNHWDEOH�LV�D�GHIHFW�LQ�WKH�FKDLQ�RI�
WLWOH��

D��7KH�FKDLQ�RI�WLWOH�LV�D�OLVW�RI�VXFFHVVLYH�RZQHUV�RI�WKH�SURSHUW\���$�
GHIHFW�LQ�WKH�FKDLQ�RI�WLWOH�PHDQV�WKDW�WKHUH�LV�D�PLVVLQJ�OLQN�LQ�WKH�WLWOH¶V�
KLVWRU\���7KLV�PDNHV�WLWOH�XQPDUNHWDEOH�EHFDXVH�D�SUHYLRXV�RZQHU²RQH�
ZKR�LV�QRW�OLVWHG�DV�HYHU�VHOOLQJ�WKH�SURSHUW\²PD\�WU\�WR�UHFODLP�WKH�
SURSHUW\�LQ�WKH�IXWXUH��

F��1RWH�WKDW�PDUNHWDELOLW\�LV�DVVHVVHG�DW�WKH�WLPH�RI�FORVLQJ��

���7KLV�PHDQV�WKDW�D�VHOOHU�FDQ�FRQWUDFW�WR�VHOO�SURSHUW\�ZLWK�XQPDUNHWDEOH�WLWOH��
DQG�QRW�EUHDFK�WKH�FRQWUDFW�DV�ORQJ�DV�DQ\�GHIHFWV�DUH�IL[HG�E\�WKH�GDWH�RI�WKH�
FORVLQJ��

���,I�WKH�WLWOH�KDSSHQV�WR�EH�XQPDUNHWDEOH�DW�WKH�FORVLQJ��WKH�EX\HU�KDV�WKH�RSWLRQ�
WR�FDQFHO�WKH�UHDO�HVWDWH�FRQWUDFW��

���1RWH�WKDW�LI�WKH�EX\HU�ZDQWV�WR��KH�FDQ�ZDLYH�WKH�PDUNHWDELOLW\�UHTXLUHPHQW�
DQG�WDNH�WKH�SURSHUW\�VXEMHFW�WR�WKH�GHIHFWLYH�WLWOH��

(��2QFH�WKH�EX\HU�DFFHSWV�WKH�GHHG�DW�WKH�FORVLQJ��WKH�VHOOHU¶V�FRQWUDFWXDO�UHTXLUHPHQW�WR�FRQYH\�
PDUNHWDEOH�WLWOH�HQGV��EHFDXVH�DOO�SURPLVHV�LQ�WKH�UHDO�HVWDWH�FRQWUDFW�PHUJH�ZLWK�WKH�GHHG�DQG�DUH�
QR�ORQJHU�HIIHFWLYH�²�WKLV�LV�NQRZQ�DV�WKH�PHUJHU�UXOH��

���8QGHU�WKLV�UXOH��RQFH�WKH�GHHG�KDV�EHHQ�GHOLYHUHG��WKH�EX\HU�KDV�QR�PRUH�EUHDFK�RI�
FRQWUDFW�DFWLRQV��%87�KH�PD\�VXH�WKH�VHOOHU�IRU�EUHDFK�RI�ZDUUDQW\�XQGHU�WKH�GHHG��

�

�
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)��5LVN�RI�ORVV�²�DV�LW�UHODWHV�WR�WKH�EX\LQJ�DQG�VHOOLQJ�RI�SURSHUW\�

���7KH�ULVN�RI�ORVV�UXOHV�GHWHUPLQH�ZKLFK�SDUW\�LV�UHVSRQVLEOH�IRU�GDPDJH�WR�WKH�SURSHUW\�
EHWZHHQ�WKH�VLJQLQJ�RI�FRQWUDFW�DQG�WKH�GHOLYHU\�RI�WKH�GHHG��

���,I�WKH�UHDO�HVWDWH�FRQWUDFW�KDV�D�ULVN�RI�ORVV�FODXVH��WKDW�ZLOO�GHWHUPLQH�ZKR�EHDUV�WKH�ULVN�
RI�ORVV��

���+RZHYHU��LI�WKH�FRQWUDFW�LV�VLOHQW�RQ�WKH�LVVXH��PRVW�MXULVGLFWLRQV�KROG�WKDW�ULVN�RI�ORVV�
SDVVHV�IURP�WKH�VHOOHU�WR�WKH�EX\HU�DW�WKH�VLJQLQJ�RI�WKH�FRQWUDFW��

D��7KLV�PHDQV�WKDW�RQFH�WKH�FRQWUDFW�KDV�EHHQ�IRUPHG��WKH�EX\HU�ZLOO�EH�UHVSRQVLEOH�IRU�
DQ\�GDPDJH�WR�WKH�SURSHUW\�WKDW�RFFXUV�WKURXJK�QR�IDXOW�RI�HLWKHU�SDUW\��

E��1RWH�WKDW�RWKHU�MXULVGLFWLRQV�IHHO�WKLV�LV�XQIDLU�DQG�KROG�WKDW�ULVN�RI�ORVV�VWD\V�ZLWK�
WKH�SDUW\�LQ�SRVVHVVLRQ�RI�WKH�SURSHUW\��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�FRQWUDFWV�IRU�WKH�VDOH�RI�UHDO�HVWDWH���:H�OHDUQHG�WKDW�VXFK�
FRQWUDFWV�PXVW�EH�LQ�ZULWLQJ��FRQWDLQ�WKH�PDWHULDO�WHUPV��DQG�EH�VLJQHG�WR�EH�HQIRUFHDEOH���:H�DOVR�
OHDUQHG�WKDW�HYHU\�VHOOHU�LV�UHTXLUHG�WR�FRQYH\�PDUNHWDEOH�WLWOH��

�

&+$37(5������5($/�3523(57<�'(('6�

$��7KH�WUDQVIHU�RI�UHDO�SURSHUW\��ZKHWKHU�DV�D�JLIW�RU�D�VDOH��PXVW�EH�GRQH�E\�WUDQVIHUULQJ�D�ZULWWHQ�
LQVWUXPHQW�WKDW�UHSUHVHQWV�RZQHUVKLS�RI�WKH�SURSHUW\��

���7KLV�LQVWUXPHQW�LV�NQRZQ�DV�D�GHHG��

���,Q�WKH�VDOH�RI�UHDO�HVWDWH��WKH�WUDQVIHU�RI�WKH�GHHG�IURP�VHOOHU�WR�EX\HU�LV�NQRZQ�DV�WKH�
FORVLQJ��

%��:KHQ�UHDO�SURSHUW\�LV�FRQYH\HG�ZLWK�D�GHHG��WKH�RULJLQDO�RZQHU�LV�UHIHUUHG�WR�DV�WKH�JUDQWRU��
DQG�WKH�SHUVRQ�ZKR�UHFHLYHV�WKH�SURSHUW\�LV�WKH�JUDQWHH��

&��,Q�RUGHU�WR�EH�YDOLG�DQG�HIIHFWLYH��D�GHHG�PXVW�PHHW�FHUWDLQ�UHTXLUHPHQWV��

�L��,W�PXVW�EH�LQ�ZULWLQJ�WR�FRPSO\�ZLWK�WKH�VWDWXWH�RI�IUDXGV�DQG�WKH�ZULWLQJ�PXVW�VWDWH�WKDW�
WKH�JUDQWRU�LV�WUDQVIHUULQJ�WKH�ODQG�WR�WKH�JUDQWHH��
�LL��,W�PXVW�LGHQWLI\�WKH�SDUWLHV��WKDW�EHLQJ�WKH�JUDQWRU�DQG�WKH�JUDQWHH��
�LLL��,W�PXVW�FRQWDLQ�D�GHVFULSWLRQ�RI�WKH�SURSHUW\��DQG�
�LY��,W�PXVW�EH�VLJQHG�E\�WKH�JUDQWRU��

'��,Q�RUGHU�WR�DFWXDOO\�WUDQVIHU�ODQG�IURP�JUDQWRU�WR�JUDQWHH�E\�GHHG��WKH�GHHG�PXVW�EH�GHOLYHUHG�
DQG�DFFHSWHG��

���$FFHSWDQFH�E\�WKH�JUDQWHH�LV�XVXDOO\�SUHVXPHG��

���'HOLYHU\��KRZHYHU��ZLOO�RQO\�RFFXU�ZKHQ�WKHUH�DUH�FOHDU�DFWLRQV�RU�ZRUGV�E\�WKH�JUDQWRU�
WKDW�VKRZ�D�SUHVHQW�LQWHQW�WR�WUDQVIHU�WLWOH�WR�WKH�SURSHUW\��

�



ϰϰ���������������������������������������������������������������������������������������������������������������������������������������������������������������������������������� �
�

(��'HOLYHU\�RI�GHHGV�

���*HQHUDOO\��ZKHQ�D�GHHG�KDV�EHHQ�UHFRUGHG��WKLV�ZLOO�EH�DQ�HIIHFWLYH�GHOLYHU\��

���$OVR��SK\VLFDO�WUDQVIHU�RI�WKH�GHHG�ZLOO�EH�DQ�HIIHFWLYH�GHOLYHU\��

D��3K\VLFDO�WUDQVIHU�LQFOXGHV�KDQGLQJ�WKH�GHHG�RYHU��PDLOLQJ�WKH�GHHG��DQG�JLYLQJ�WKH�
GHHG�WR�DQ�DJHQW�RI�WKH�JUDQWHH��

E��1RWH�WKDW�LI�WKH�JUDQWRU�NHHSV�WKH�GHHG��JHQHUDOO\�WKHUH�LV�D�SUHVXPSWLRQ�WKDW�QR�
GHOLYHU\�KDV�RFFXUUHG��

([DPSOH�²�0RWKHU�ZDQWV�WR�JLYH�KHU�GDXJKWHU�IDUPODQG�DQG�0RWKHU�WHOOV�KHU�
GDXJKWHU�WKH�JRRG�QHZV�RQ�WKH�SKRQH���0RWKHU�JRHV�WR�DQ�DWWRUQH\�DQG�SUHSDUHV�
WKH�GHHG�DQG�SXWV�WKH�GHHG�LQ�KHU�GHVN�GUDZHU���$�ZHHN�ODWHU��WKH�GDXJKWHU�ILQGV�
WKH�GHHG�LQ�WKH�GHVN�GUDZHU�DQG�WDNHV�LW�ZLWKRXW�0RWKHU¶V�NQRZOHGJH��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�0RWKHU�ZDQWHG�WR�JLYH�WKH�IDUPODQG�WR�KHU�
GDXJKWHU�DQG�HYHQ�WKRXJK�'DXJKWHU�QRZ�KDV�WKH�GHHG��WKHUH�KDV�EHHQ�QR�
GHOLYHU\�RI�WKH�GHHG�DQG�0RWKHU�VWLOO�RZQV�WKH�SURSHUW\��

���(YHQ�LI�D�GHHG�LV�DFWXDOO\�GHOLYHUHG��LW�ZLOO�QRW�EH�HIIHFWLYH�XQOHVV�WKH�JUDQWRU�KDG�WKH�
SUHVHQW�LQWHQW�WR�WUDQVIHU�WLWOH��

([DPSOH�²�%DWPDQ�DQG�5RELQ�HQWHU�LQWR�D�FRQWUDFW�IRU�WKH�VDOH�RI�WKH�EDW�
FDYH���%HIRUH�WKH�FORVLQJ��%DWPDQ�DQG�5RELQ�KDYH�OXQFK���'XULQJ�OXQFK��%DWPDQ�LV�
KROGLQJ�WKH�GHHG�WR�WKH�EDW�FDYH��EXW�VXGGHQO\�KDV�WR�VDYH�*RWKDP���%HIRUH�%DWPDQ�
GRHV�VR��KH�JLYHV�WKH�GHHG�WR�5RELQ�WR�KROG�ZKLOH�KH�VDYHV�WKH�FLW\��

Æ�,Q�WKLV�FDVH��DOWKRXJK�%DWPDQ�KDV�SK\VLFDOO\�JLYHQ�WKH�GHHG�RYHU�WR�5RELQ��
DQG�DOWKRXJK�KH�LV�FRQWUDFWXDOO\�ERXQG�WR�JLYH�WKH�EDW�FDYH�WR�5RELQ��KH�GLG�QRW�
LQWHQG�WR�WUDQVIHU�WLWOH���7KHUHIRUH��WKH�GHOLYHU\�LV�LQHIIHFWLYH�DQG�%DWPDQ�LV�VWLOO�
WKH�RZQHU�RI�WKH�EDW�FDYH��

���1RWH�WKDW�ZKHQ�WKHUH�LV�D�SK\VLFDO�WUDQVIHU�RI�D�GHHG��WKH�GHOLYHU\�ZLOO�EH�HIIHFWLYH�DW�WKH�
WLPH�WKDW�LW�LV�DFWXDOO\�GHOLYHUHG�LQWR�WKH�SRVVHVVLRQ�RI�WKH�JUDQWHH��

D��7KLV�PHDQV�WKDW�GHOLYHU\�PXVW�EH�PDGH�ZKLOH�ERWK�WKH�JUDQWRU�DQG�JUDQWHH�DUH�DOLYH��

([DPSOH�²�,I�WKH�JUDQWRU�VHQGV�D�WKLUG�SDUW\�WR�GHOLYHU�WKH�GHHG�WR�WKH�JUDQWHH��
EXW�WKH�JUDQWRU�GLHV�EHIRUH�WKH�GHOLYHU\�LV�DFWXDOO\�PDGH��WKHQ�WKH�WUDQVIHU�LV�
LQHIIHFWLYH��

E��1RWH�KRZHYHU�WKDW�LI�WKH�GHHG�LV�JLYHQ�WR�D�WKLUG�SDUW\�ZKR�LV�DQ�DJHQW�RI�WKH�
JUDQWHH��GHOLYHU\�ZLOO�EH�HIIHFWLYH�DW�WKLV�PRPHQW�EHFDXVH�SRVVHVVLRQ�E\�WKH�DJHQW�LV�
FRQVLGHUHG�WR�EH�SRVVHVVLRQ�E\�WKH�JUDQWHH��

���1RWH�WKDW�GHOLYHU\�RI�D�GHHG�LV�QRW�UHYRFDEOH�

D��2QFH�GHOLYHU\�RI�D�GHHG�KDV�EHHQ�PDGH��WKH�WLWOH�SDVVHV�LPPHGLDWHO\��

�
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Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�GHHGV��ZKLFK�DUH�WKH�W\SLFDO�GRFXPHQWV�WKDW�UHSUHVHQWV�RZQHUVKLS�
RI�UHDO�SURSHUW\���:H�OHDUQHG�WKDW�IRU�D�GHHG�WR�EH�HIIHFWLYH��LW�PXVW�EH�LQ�ZULWLQJ��LGHQWLI\�WKH�SDUWLHV��
LQFOXGH�D�GHVFULSWLRQ�RI�WKH�ODQG��DQG�EH�VLJQHG�E\�WKH�JUDQWRU���:H�DOVR�OHDUQHG�WKDW�IRU�D�GHHG�WR�EH�
WUDQVIHUUHG�IURP�JUDQWRU�WR�JUDQWHH��WKHUH�PXVW�EH�D�GHOLYHU\��ZKLFK�RFFXUV�ZKHQ�WKHUH�DUH�FOHDU�DFWLRQV�
RU�ZRUGV�E\�WKH�JUDQWRU�WKDW�VKRZ�D�SUHVHQW�LQWHQW�WR�WUDQVIHU�WLWOH�WR�WKH�SURSHUW\���

�

&+$37(5������7<3(6�2)�'(('6�

$��7KHUH�DUH�JHQHUDOO\���GLIIHUHQW�W\SHV�RI�GHHGV��

�L��4XLWFODLP�GHHG��
�LL��6SHFLDO�ZDUUDQW\�GHHG��
�LLL��*HQHUDO�ZDUUDQW\�GHHG��

���48,7&/$,0�'(('�

D��7KH�TXLWFODLP�GHHG�LV�FRQVLGHUHG�WR�EH�ZRUVW�W\SH�RI�GHHG�EHFDXVH��RXW�RI�DOO�WKH�
GLIIHUHQW�W\SHV�RI�GHHGV��LW�RIIHUV�WKH�OHDVW�DPRXQW�RI�SURWHFWLRQ�WR�WKH�JUDQWHH��

E��7KH�TXLWFODLP�GHHG�WUDQVIHUV�RQO\�WKH�LQWHUHVW�WKDW�WKH�JUDQWRU�KDV�LQ�WKH�SURSHUW\��
DQG�FRQYH\V�QR�ZDUUDQW\�WKDW�WKH�WLWOH�LV�JRRG��

���7KHUHIRUH��D�EX\HU�PXVW�EH�H[WUHPHO\�FDXWLRXV�ZKHQ�DJUHHLQJ�WR�DFFHSW�D�
TXLWFODLP�GHHG���,I�WKH�WLWOH�WXUQV�RXW�WR�EH�IDXOW\��WKH�EX\HU�ZLOO�KDYH�QR�UHPHG\�
DJDLQVW�WKH�VHOOHU��

F��4XLWFODLP�GHHGV�DUH�RIWHQ�XVHG�DPRQJ�IDPLO\�PHPEHUV�RU�DPRQJ�FR�RZQHUV��

���63(&,$/�:$55$17<�'(('�

D��7KH�VSHFLDO�ZDUUDQW\�GHHG�LV�VRPHWLPHV�FDOOHG�WKH�OLPLWHG�ZDUUDQW\�GHHG��

E��7KH�VSHFLDO�ZDUUDQW\�GHHG�JXDUDQWHHV�WKDW�WKHUH�DUH�QR�GHIHFWV�LQ�WLWOH�WKDW�DURVH�
GXULQJ�WKH�WLPH�WKDW�WKH�JUDQWRU�KDG�SRVVHVVLRQ�RI�WKH�SURSHUW\��

F��+RZHYHU��LW�PDNHV�QR�ZDUUDQW\�DV�WR�WLWOH�GHIHFWV�WKDW�DURVH�EHIRUH�WKH�JUDQWRU�
RZQHG�WKH�SURSHUW\��DQG�WKHUHIRUH�WKH�JUDQWRU�FDQQRW�EH�OLDEOH�IRU�VXFK�GHIHFWV��

���*(1(5$/�:$55$17<�'(('�

D��7KH�JHQHUDO�ZDUUDQW\�GHHG�JXDUDQWHHV�WKDW�WKH�WLWOH�LV�FRPSOHWHO\�JRRG�DQG�FOHDU�RI�
DQ\�GHIHFWV��

E��,Q�SDUWLFXODU��D�JHQHUDO�ZDUUDQW\�GHHG�JHQHUDOO\�PDNHV���JXDUDQWHHV�RU�SURPLVHV�WKDW�
DUH�NQRZQ�DV�FRYHQDQWV��

����1RWH�WKDW�WKH�VSHFLDO�ZDUUDQW\�GHHG�DOVR�LQFOXGHV�WKHVH�VDPH�VL[�
FRYHQDQWV�EXW�WKH\�RQO\�DSSO\�WR�DFWV�RU�RPLVVLRQV�RQ�EHKDOI�RI�WKH�JUDQWRU��

�

�
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F��7KH���FRYHQDQWV�LQFOXGHG�LQ�ZDUUDQW\�GHHGV�FDQ�EH�GLYLGHG�LQWR���SUHVHQW�
FRYHQDQWV��ZKLFK�DSSO\�DW�WKH�PRPHQW�WKH�GHHG�LV�GHOLYHUHG���DQG���IXWXUH�FRYHQDQWV�
�ZKLFK�DSSO\�LQ�WKH�IXWXUH�LI�WKH�JUDQWHH¶V�SRVVHVVLRQ�LV�HYHU�GLVWXUEHG���

�L��7KH���SUHVHQW�FRYHQDQWV�DUH�WKH�FRYHQDQW�RI�VHLVLQ��WKH�FRYHQDQW�RI�
ULJKW�WR�FRQYH\��DQG�WKH�FRYHQDQW�DJDLQVW�HQFXPEUDQFHV��

�LL��7KH���IXWXUH�FRYHQDQWV�DUH�WKH�FRYHQDQW�RI�TXLHW�HQMR\PHQW��WKH�
FRYHQDQW�RI�ZDUUDQW\��DQG�WKH�FRYHQDQW�RI�IXUWKHU�DVVXUDQFHV��

���7KH�FRYHQDQW�RI�VHLVLQ�JXDUDQWHHV�WKDW�WKH�JUDQWRU�RZQV�WKH�ODQG�WKDW�LV�EHLQJ�
FRQYH\HG���,W�UHTXLUHV�WKDW�WKH�JUDQWRU�KDYH�ERWK�WLWOH�DQG�SRVVHVVLRQ�DW�WKH�WLPH�
WKH�GHHG�LV�GHOLYHUHG��

����7KH�FRYHQDQW�RI�ULJKW�WR�FRQYH\�JXDUDQWHHV�WKDW�WKH�*UDQWRU�KDV�WKH�SRZHU�
DQG�DXWKRULW\�WR�FRQYH\�WKH�SURSHUW\��

���7KH�FRYHQDQW�DJDLQVW�HQFXPEUDQFHV�JXDUDQWHHV�WKDW�WKHUH�DUH�QR�OLHQV��
PRUWJDJHV��HDVHPHQWV��RU�DQ\�RWKHU�HQFXPEUDQFHV�RQ�WKH�SURSHUW\��

���0RYLQJ�RQ�WR�WKH�IXWXUH�FRYHQDQWV��WKH�FRYHQDQW�RI�TXLHW�HQMR\PHQW�
JXDUDQWHHV�WKDW�WKH�JUDQWHH¶V�SRVVHVVLRQ�RI�WKH�SURSHUW\�ZLOO�EH�IUHH�IURP�WKLUG�
SDUW\�FODLPV�RI�WLWOH��

���7KH�FRYHQDQW�RI�ZDUUDQW\��ZKLFK�LV�VLPLODU�WR�WKH�FRYHQDQW�RI�TXLHW�
HQMR\PHQW��JXDUDQWHHV�WKDW�WKH�JUDQWRU�ZLOO�GHIHQG�WKH�JUDQWHH�DJDLQVW�DQ\�WKLUG�
SDUW\�FODLPV�RI�WLWOH�WKDW�DUH�UHDVRQDEOH�DQG�WKH�JUDQWRU�ZLOO�FRPSHQVDWH�WKH�
JUDQWHH�IRU�DQ\�ORVV�LI�VRPHRQH�KDYH�VXSHULRU�WLWOH��

���7KH�FRYHQDQW�RI�IXUWKHU�DVVXUDQFHV�JXDUDQWHHV�WKDW�WKH�JUDQWRU�ZLOO�UHPHG\�
DQ\�GHIHFW�LQ�WLWOH�LI�LW�WXUQV�RXW�WKDW�WKH�JUDQWRU¶V�WLWOH�ZDV�LPSHUIHFW��

���,I�D�GHHG�GRHV�QRW�VSHFLILFDOO\�PHQWLRQ�ZKDW�W\SH�RI�GHHG�LW�LV��LW�LV�SUHVXPHG�WR�EH�D�
JHQHUDO�ZDUUDQW\�GHHG��

���,I�D�VHOOHU�YLRODWHV�DQ\�RI�WKH�ZDUUDQWLHV�WKDW�DUH�FRQYH\HG�LQ�WKH�GHHG��WKH�EX\HU�FDQ�
VXH�WKH�VHOOHU�IRU�GDPDJHV�FDXVHG�E\�EUHDFK�RI�DQ\�FRYHQDQWV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GLIIHUHQW�W\SHV�RI�GHHGV��WKH�TXLWFODLP�GHHG��WKH�VSHFLDO�
ZDUUDQW\�GHHG��DQG�WKH�JHQHUDO�ZDUUDQW\�GHHG���:H�DOVR�GLVFXVVHG�WKH�FRYHQDQWV�WKDW�DUH�LQFOXGHG�LQ�
WKH�JHQHUDO�DQG�VSHFLDO�ZDUUDQW\�GHHGV��

�
�

�

�

�
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&+$37(5������7+(�5(&25',1*�6<67(0�

$��(YHU\�MXULVGLFWLRQ�LQ�WKH�8QLWHG�6WDWHV�PDLQWDLQV�ODQG�UHFRUG�RIILFHV�WKDW�DOORZ�DOO�UHDO�
SURSHUW\�WUDQVIHUV��OLNH�GHHGV�DQG�PRUWJDJHV��WR�EH�UHFRUGHG��

���:KHQ�D�EX\HU�LV�LQWHUHVWHG�LQ�DFTXLULQJ�ODQG��WKH�EX\HU�LV�XUJHG�GR�D�WLWOH�VHDUFK�LQ�WKH�
ODQG�UHFRUG�RIILFHV�LQ�RUGHU�WR�GHWHUPLQH�ZKR�RZQV�WKH�SURSHUW\��DQG�ZKHWKHU�WKH�SURSHUW\�
KDV�DQ\�GHIHFWV��

���1RWH�WKDW�WRGD\��PRVW�EX\HUV�SXUFKDVH�WLWOH�LQVXUDQFH�EHIRUH�EX\LQJ�UHDO�HVWDWH��

D��7KLV�JXDUDQWHHV�WKDW�WKH�WLWOH�REWDLQHG�IURP�WKH�VHOOHU�LV�JRRG�WLWOH��DQG�LI�WKH�WLWOH�LV�
HYHU�FKDOOHQJHG�RU�WDNHQ�DZD\�IURP�WKH�EX\HU��WKH�LQVXUDQFH�FRPSDQ\�ZLOO�XVXDOO\�
GHIHQG�WKH�EX\HU�DJDLQVW�DQ\�ODZVXLW�DQG�FRPSHQVDWH�WKH�EX\HU�IRU�DQ\�GDPDJHV��

%��7R�PDNH�ODQG�UHFRUGV�XVHIXO��HYHU\�WUDQVIHU�RI�SURSHUW\�PXVW�EH�UHFRUGHG�LQ�WKH�ODQG�UHFRUGV�
RIILFH��

���2QFH�D�VHOOHU�GHOLYHUV�WKH�GHHG�WR�WKH�EX\HU��WKH�EX\HU�ZLOO�ZDQW�WR�HVWDEOLVK�RZQHUVKLS�
DQG�SURWHFW�KLPVHOI�E\�UHFRUGLQJ�WKH�GHHG��

���,Q�RUGHU�WR�HQFRXUDJH�WKH�UHFRUGLQJ�RI�GHHGV�DQG�SUHYHQW�FRPSOLFDWLRQV�DV�WR�RZQHUVKLS��
VWDWHV�KDYH�SDVVHG�ODZV�FDOOHG�UHFRUGLQJ�DFWV�WKDW�GHWHUPLQH�ZKDW�KDSSHQV�ZKHQ�WKHUH�LV�D�
GLVSXWH�RYHU�WKH�RZQHUVKLS�RI�UHDO�HVWDWH��

&��7KHUH�DUH���GLIIHUHQW�W\SHV�RI�UHFRUGLQJ�DFWV��UDFH�VWDWXWHV��QRWLFH�VWDWXWHV��DQG�UDFH�QRWLFH�
VWDWXWHV��

���5$&(�67$787(6�

D��5XOH�²�,Q�D�UDFH�MXULVGLFWLRQ��LI�D�ODQGRZQHU�VHOOV�KLV�ODQG�WR�PXOWLSOH�EX\HUV��WKH�
EX\HU�ZKR�UHFRUGV�KLV�GHHG�ILUVW�ZLOO�SUHYDLO�RYHU�HYHU\RQH�HOVH��

E��1RWH�WKDW�HYHQ�LI�D�VXEVHTXHQW�EX\HU�NQHZ�DERXW�D�SULRU�FRQYH\DQFH��WKH�VXEVHTXHQW�
EX\HU�ZLOO�VWLOO�SUHYDLO�LI�KH�UHFRUGV�ILUVW��

F��6R�LQ�D�UDFH�MXULVGLFWLRQ��LW�LV�HVVHQWLDOO\�D�³UDFH´�WR�JHW�WR�WKH�UHFRUGV�RIILFH�DQG�
UHFRUG�\RXU�GHHG�ILUVW��

���1RWH�WKDW�RQO\�D�PLQRULW\�RI�MXULVGLFWLRQV�DGRSW�UDFH�VWDWXWHV��

([DPSOH�²�%XJV�EXQQ\�FRQYH\V�/RRQH\YLOOH�WR�'DII\�'XFN�E\�GHHG���'DII\�IDLOV�WR�
UHFRUG�WKH�GHHG���$�PRQWK�ODWHU��%XJV�GUDZV�XS�DQRWKHU�GHHG�WR�/RRQH\YLOOH�DQG�
FRQYH\V�/RRQH\YLOOH�WR�(OPHU�)XGG���(OPHU�)XGG�LPPHGLDWHO\�UHFRUGV�KLV�GHHG���$�
ZHHN�ODWHU��'DII\�'XFN�ILQDOO\�UHFRUGV�KLV�GHHG��

Æ�,Q�WKLV�FDVH��XQGHU�D�UDFH�MXULVGLFWLRQ��HYHQ�WKRXJK�'DII\�'XFN�ERXJKW�WKH�
SURSHUW\�ILUVW��(OPHU�)XGG�ZLOO�EH�WKH�WUXH�RZQHU�EHFDXVH�KH�UHFRUGHG�KLV�GHHG�
ILUVW��

�

�
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���127,&(�67$787(6�

D��5XOH�²�,Q�D�QRWLFH�MXULVGLFWLRQ��LI�D�ODQGRZQHU�VHOOV�KLV�ODQG�WR�PXOWLSOH�EX\HUV��D�
ERQD�ILGH�SXUFKDVHU�ZLOO�SUHYDLO�RYHU�DOO�SUHYLRXV�EX\HUV��

���$�ERQD�ILGH�SXUFKDVHU�LV�VRPHRQH�ZKR�SD\V�IRU�WKH�SURSHUW\�DQG�ZKR�WDNHV�
WKH�SURSHUW\�ZLWKRXW�QRWLFH�RI�DQ\�SULRU�FRQYH\DQFH��

D��$�EX\HU�LV�GHHPHG�WR�KDYH�QRWLFH�ZKHQ�KH�DFWXDOO\�NQRZV�DERXW�WKH�
FRQYH\DQFH��DQG�DOVR�ZKHQ�KH�GRHVQ¶W�NQRZ�DERXW�LW��EXW�LW�KDV�EHHQ�
UHFRUGHG�LQ�WKH�ODQG�UHFRUG�RIILFHV��

([DPSOH�²�%XJV�EXQQ\�FRQYH\V�/RRQH\YLOOH�WR�'DII\�'XFN�E\�GHHG���'DII\�'XFN�
IDLOV�WR�UHFRUG�WKH�GHHG���$�PRQWK�ODWHU��%XJV�GUDZV�XS�DQRWKHU�GHHG�WR�/RRQH\YLOOH�
DQG�FRQYH\V�/RRQH\YLOOH�WR�(OPHU�)XGG��ZKR�GRHV�QRW�NQRZ�RI�WKH�HDUOLHU�VDOH�WR�
'DII\�'XFN���$�ZHHN�ODWHU��'DII\�'XFN�ILQDOO\�UHFRUGV�KLV�GHHG���$QG�WKHQ�D�IHZ�GD\V�
DIWHU�WKDW��(OPHU�)XGG�UHFRUGV�KLV�GHHG��

Æ�,Q�WKLV�FDVH��XQGHU�D�QRWLFH�MXULVGLFWLRQ��(OPHU�)XGG�ZLOO�SUHYDLO�RYHU�'DII\�
'XFN�EHFDXVH�(OPHU�)XGG�ZDV�D�ERQD�ILGH�SXUFKDVHU��

���5$&(�127,&(�67$787(6�

D��5XOH�²�,Q�UDFH�QRWLFH�MXULVGLFWLRQV��LI�D�ODQGRZQHU�VHOOV�KLV�ODQG�WR�PXOWLSOH�EX\HUV��
ERQD�ILGH�SXUFKDVHUV�ZKR�UHFRUG�ILUVW�ZLOO�SUHYDLO�RYHU�DOO�SUHYLRXV�EX\HUV��

���,Q�RWKHU�ZRUGV��D�VHFRQG�EX\HU�ZLOO�SUHYDLO�RYHU�WKH�ILUVW�EX\HU�RQO\�LI�WKH�
VHFRQG�EX\HU�ZDV�D�ERQD�ILGH�SXUFKDVHU�$1'�DOVR�UHFRUGHG�ILUVW��

([DPSOH�²�%XJV�EXQQ\�FRQYH\V�/RRQH\YLOOH�WR�'DII\�'XFN�E\�GHHG���'DII\�'XFN�
IDLOV�WR�UHFRUG�WKH�GHHG���$�PRQWK�ODWHU��%XJV�GUDZV�XS�DQRWKHU�GHHG�WR�/RRQH\YLOOH�
DQG�FRQYH\V�/RRQH\YLOOH�WR�(OPHU�)XGG��ZKR�GRHV�QRW�NQRZ�RI�WKH�HDUOLHU�VDOH�WR�
'DII\�'XFN���$�ZHHN�ODWHU��'DII\�'XFN�UHFRUGV�KLV�GHHG���$QG�WKHQ�D�IHZ�GD\V�DIWHU�
WKDW��(OPHU�)XGG�UHFRUGV�KLV�GHHG��

Æ�,Q�WKLV�FDVH��XQGHU�D�UDFH�QRWLFH�MXULVGLFWLRQ��'DII\�'XFN�ZLOO�SUHYDLO�EHFDXVH�
HYHQ�WKRXJK�(OPHU�)XGG�ZDV�D�VXEVHTXHQW�ERQD�ILGH�SXUFKDVHU��'DII\�'XFN�
UHFRUGHG�KLV�GHHG�ILUVW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�UHFRUGLQJ�DFWV��

�L��:H�OHDUQHG�WKDW�XQGHU�D�UDFH�MXULVGLFWLRQ��WKH�SDUW\�ZKR�UHFRUGV�WKHLU�GHHG�ILUVW�SUHYDLOV��

�LL��8QGHU�D�QRWLFH�MXULVGLFWLRQ��D�VXEVHTXHQW�ERQD�ILGH�SXUFKDVHU�ZLOO�SUHYDLO�RYHU�D�
SUHYLRXV�SXUFKDVHU�ZKR�KDV�QRW�UHFRUGHG�WKH�GHHG��

�LLL��$QG�XQGHU�D�UDFH�QRWLFH�MXULVGLFWLRQ��D�VXEVHTXHQW�ERQD�ILGH�SXUFKDVHU�ZKR�DOVR�
UHFRUGV�ILUVW�ZLOO�SUHYDLO��

�
�
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&+$37(5������0257*$*(6�

$��$�PRUWJDJH�LQYROYHV�WKH�WUDQVIHU�RI�DQ�LQWHUHVW�LQ�ODQG�DV�VHFXULW\�IRU�D�ORDQ��

���0RUWJDJHV�DUH�H[WUHPHO\�FRPPRQ�DV�D�PHWKRG�WR�ILQDQFH�UHDO�HVWDWH�WUDQVDFWLRQV�EHFDXVH�
PDQ\�SHRSOH�FDQQRW�DIIRUG�WR�SD\�WKH�HQWLUH�SXUFKDVH�SULFH�IRU�D�KRPH��

%��$�PRUWJDJH�JHQHUDOO\�ZRUNV�OLNH�WKLV��D�EX\HU�RI�UHDO�SURSHUW\�ERUURZV�PRQH\�IURP�D�OHQGHU��
ZKLFK�LV�XVXDOO\�D�EDQN��WR�SXUFKDVH�UHDO�SURSHUW\���,Q�H[FKDQJH��WKH�EX\HU�DJUHHV�WR�SD\�EDFN�WKH�
ORDQ�DQG�DJUHHV�WKDW�WKH�SURSHUW\�ZLOO�EH�FROODWHUDO�IRU�WKH�ORDQ���,I�WKH�ORDQ�LV�QRW�SDLG�EDFN��WKH�
OHQGHU�FDQ�IRUHFORVH�RQ�WKH�PRUWJDJH�DQG�UHSRVVHVV�DQG�VHOO�WKH�SURSHUW\��

&��1RWH�WKDW�LQ�D�PRUWJDJH�DUUDQJHPHQW��WKH�SDUW\�WUDQVIHUULQJ�WKH�LQWHUHVW�LQ�ODQG�RU�WKH�ERUURZHU�
LV�FDOOHG�WKH�PRUWJDJRU���$QG�WKH�SURYLGHU�RI�WKH�ORDQ�RU�WKH�OHQGHU�LV�WKH�PRUWJDJHH��

'��7KH�VWDQGDUG�PRUWJDJH�JHQHUDOO\�FRQVLVWV�RI�WZR�GRFXPHQWV��

���7KH�ILUVW�GRFXPHQW�LV�FDOOHG�D�SURPLVVRU\�QRWH��ZKLFK�DFWV�DV�SURRI�RI�WKH�GHEW��

���7KH�VHFRQG�GRFXPHQW�LV�FDOOHG�D�GHHG�RI�WUXVW��ZKLFK�LV�DOVR�NQRZQ�DV�WKH�
PRUWJDJH���7KLV�GRFXPHQW�VKRZV�WKDW�WKH�OHQGHU�KDV�D�VHFXULW\�LQWHUHVW�LQ�WKH�SURSHUW\��DQG�LW�
DOVR�JLYHV�WKH�OHQGHU�WKH�ULJKW�WR�VHOO�WKH�SURSHUW\�LI�WKH�PRUWJDJRU�GHIDXOWV�RQ�WKH�
SURPLVVRU\�QRWH��

(��6LQFH�D�PRUWJDJH�LV�DQ�LQWHUHVW�LQ�UHDO�HVWDWH��

���$�PRUWJDJH�PXVW�WR�EH�LQ�ZULWLQJ�LQ�DFFRUGDQFH�ZLWK�WKH�6WDWXWH�RI�)UDXGV��

���$OVR��D�PRUWJDJH�PXVW�EH�UHFRUGHG��MXVW�OLNH�DQ\�RWKHU�UHDO�SURSHUW\�WUDQVIHU��

)��1RWH�WKDW�LQ�D�PRUWJDJH�DUUDQJHPHQW��ERWK�SDUWLHV�KROG�D�VLPXOWDQHRXV�LQWHUHVW�LQ�WKH�
SURSHUW\��

���7KH�PRUWJDJRU�KRPHRZQHU�KDV�WKH�ULJKW�WR�SRVVHVV�DQG�RZQ�WKH�SURSHUW\��

���7KH�PRUWJDJHH�EDQN�KROGV�D�OLHQ�RQ�WKH�SURSHUW\�DQG�KDV�WKH�ULJKW�WR�UHFRYHU�WKH�SURSHUW\�
LI�WKHUH�LV�D�GHIDXOW�RQ�WKH�ORDQ��

*��1RWH�WKDW�PRUWJDJRUV�DQG�WKH�PRUWJDJHHV�JHQHUDOO\�KDYH�WKH�ULJKW�WR�WUDQVIHU�WKHLU�LQWHUHVW�LQ�
PRUWJDJHV��

���%DQNV�FRPPRQO\�VHOO�PRUWJDJH�LQWHUHVWV�WR�FROOHFWLRQ�DJHQFLHV��ZKLFK�ZLOO�FRQWLQXH�WR�
FROOHFW�RQ�WKH�ORDQ�DQG��LI�QHFHVVDU\��EULQJ�D�IRUHFORVXUH�DFWLRQ�DJDLQVW�WKH�PRUWJDJRU��

���,Q�DGGLWLRQ��KRPHRZQHUV�FRPPRQO\�VHOO�WKHLU�KRPHV��

D��:KHQ�WKLV�KDSSHQV��WKH�VHOOHU�ZLOO�XVXDOO\�SD\�RII�DQ\�PRUWJDJH�ZLWK�IXQGV�IURP�WKH�
SXUFKDVH�SULFH��

E��+RZHYHU��SURSHUW\�PD\�EH�VROG�ZLWKRXW�SD\LQJ�RII�D�PRUWJDJH��

���,Q�WKLV�FDVH��WKH�EX\HU�RI�PRUWJDJHG�SURSHUW\�FDQ�HLWKHU�SXUFKDVH�WKH�SURSHUW\�
VXEMHFW�WR�WKH�PRUWJDJH��RU�DVVXPH�WKH�PRUWJDJH��
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D��:KHQ�SURSHUW\�LV�ERXJKW�VXEMHFW�WR�D�PRUWJDJH��WKH�SXUFKDVHU�LV�QRW�
SHUVRQDOO\�OLDEOH�IRU�SD\PHQW�RI�WKH�PRUWJDJH�GHEW���,QVWHDG��WKH�RULJLQDO�
PRUWJDJRU�UHPDLQV�SULPDULO\�OLDEOH��

E��,I�D�EX\HU�DVVXPHV�WKH�PRUWJDJH��WKH�EX\HU�ZLOO�EHFRPH�SHUVRQDOO\�
OLDEOH�IRU�UHSD\PHQW�RI�WKH�ORDQ��

���2EYLRXVO\��D�EX\HU�ZLOO�DOZD\V�SUHIHU�WR�EX\�SURSHUW\�VXEMHFW�WR�D�PRUWJDJH�
DV�RSSRVHG�WR�EX\LQJ�WKH�SURSHUW\�DQG�DVVXPLQJ�WKH�PRUWJDJH��

*��'XH�RQ�VDOH�FODXVHV�

���0RVW�PRUWJDJHV�FRQWDLQ�D�GXH�RQ�VDOH�FODXVH��ZKLFK�DOORZV�WKH�OHQGHU�WR�GHPDQG�WKDW�WKH�
PRUWJDJH�EH�SDLG�RII�LI�WKH�ERUURZHU�WUDQVIHUV�DQ\�LQWHUHVW�LQ�WKH�SURSHUW\��

���0RVW�GXH�RQ�VDOH�FODXVHV�VWDWH�WKDW�LI�DQ\�LQWHUHVW�LQ�WKH�SURSHUW\�LV�WUDQVIHUUHG�ZLWKRXW�WKH�
FRQVHQW�RI�WKH�OHQGHU��WKH�PRUWJDJH�FDQ�EH�DFFHOHUDWHG��ZKLFK�ZLOO�PDNH�WKH�IXOO�DPRXQW�RI�
WKH�ORDQ�GXH�LPPHGLDWHO\��

���6R�DV�D�KRPHRZQHU��LW�LV�LPSRUWDQW�WR�REWDLQ�FRQVHQW�RI�WKH�OHQGHU�EHIRUH�WUDQVIHUULQJ�DQ\�
LQWHUHVW�LQ�WKH�SURSHUW\��

+��,I�D�PRUWJDJH�LV�QRW�UHFRUGHG��DQG�WKH�SURSHUW\�LV�WKHQ�WUDQVIHUUHG��WKH�SDUW\�ZKR�UHFHLYHV�WKH�
SURSHUW\�FDQQRW�EH�H[SHFWHG�WR�KDYH�QRWLFH�RI�WKH�PRUWJDJH��

���7KHUHIRUH��WKH�XQUHFRUGHG�PRUWJDJH�ZRXOG�EH�H[WLQJXLVKHG�DQG�WKH�SHUVRQ�ZKR�UHFHLYHG�
WKH�SURSHUW\�ZLOO�WDNH�WKH�ODQG�FRPSOHWHO\�IUHH�RI�WKH�PRUWJDJH��

���7KLV�UXOH�IRUFHV�EDQNV�WR�UHFRUG�PRUWJDJHV�LPPHGLDWHO\��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�GLVFXVVLQJ�PRUWJDJHV���:H�OHDUQHG�WKDW�D�PRUWJDJH�LV�HVVHQWLDOO\�D�
ORDQ�WKDW�LV�VHFXUHG�E\�UHDO�SURSHUW\��

�

&+$37(5������35,25,7<�2)�0257*$*(6�

$��7KHUH�FDQ�EH�PXOWLSOH�PRUWJDJHV�WDNHQ�RXW�RQ�RQH�SLHFH�RI�SURSHUW\��

���+RPHRZQHUV�FRPPRQO\�WDNH�RXW�VHFRQG�DQG�WKLUG�PRUWJDJHV�RQ�WKHLU�KRPHV�WR�JHW�D�ORDQ�
RU�WR�UHILQDQFH�WKHLU�DOUHDG\�H[LVWLQJ�PRUWJDJH��

���,I�WKH�KRPHRZQHU�FDQQRW�UHSD\�RQH�RI�WKH�PRUWJDJHV��WKH�KROGHU�RI�WKDW�VSHFLILF�PRUWJDJH�
FDQ�EULQJ�D�IRUHFORVXUH�DFWLRQ���7KLV�ZLOO�DIIHFW�WKH�RWKHU�PRUWJDJHV�RQ�WKH�SURSHUW\�EDVHG�RQ�
WKH�SULRULW\�RI�HDFK�PRUWJDJH��

%��:KHQ�WKHUH�DUH�PXOWLSOH�PRUWJDJHV�RQ���SLHFH�RI�SURSHUW\��WKH\�DUH�DUUDQJHG�E\�WKHLU�SULRULW\��

��3ULRULW\�RI�PRUWJDJHV�LV�LPSRUWDQW�EHFDXVH�LW�GHWHUPLQHV�ZKDW�KDSSHQV�DQG�ZKR�JHWV�SDLG�
LQ�WKH�HYHQW�RI�D�IRUHFORVXUH��

���1RUPDOO\��SULRULW\�LV�GHWHUPLQHG�E\�WKH�RUGHU�RI�HDFK�PRUWJDJH��

D��6R�HDUOLHU�PRUWJDJHV�KDYH�SULRULW\�RYHU�VXEVHTXHQW�PRUWJDJHV��
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���+RZHYHU��WKH�SULRULW\�RUGHU�FDQ�FKDQJH�LQ�FHUWDLQ�FLUFXPVWDQFHV��

D��$�SXUFKDVH�PRQH\�PRUWJDJH�KDV�SULRULW\�RYHU�RWKHU�PRUWJDJHV��HYHQ�SULRU�RQHV��

���$�SXUFKDVH�PRQH\�PRUWJDJH�LV�D�ORDQ�WKDW�LV�XVHG�WR�EX\�WKH�DFWXDO�SURSHUW\��

���6R�LI�ERUURZHU�WDNHV�RXW�D�ORDQ�IURP�D�EDQN�WR�EX\�D�KRXVH��WKH�EDQN�ZLOO�
KDYH�D�SXUFKDVH�PRQH\�PRUWJDJH��

���1RWH�WKDW�ZKHQ�D�ERUURZHU�ZKR�DOUHDG\�RZQV�D�KRPH�XVHV�WKH�KRPH�DV�
FROODWHUDO�IRU�D�ORDQ��WKDW�LV�QRW�D�SXUFKDVH�PRQH\�PRUWJDJH��

E��)DLOXUH�WR�UHFRUG�D�PRUWJDJH�FDQ�FKDQJH�WKH�SULRULW\�RUGHU��

([DPSOH�²�,I�WKH�ILUVW�OHQGHU�IDLOV�WR�UHFRUG�WKH�PRUWJDJH��WKH�UHFRUGLQJ�DFW�PD\�
JLYH�WKH�VHFRQG�PRUWJDJHH�SULRULW\��

F��,I�WZR�PRUWJDJHHV�ZDQW��WKH\�FDQ�DJUHH�WR�FKDQJH�WKH�SULRULW\�RI�SD\PHQW���7KLV�W\SH�
RI�DJUHHPHQW�LV�NQRZQ�DV�D�VXERUGLQDWLRQ�DJUHHPHQW��

���7KLV�RFFXUV�ZKHQ�D�KRPHRZQHU�UHILQDQFHV�WKH�ILUVW�PRUWJDJH�ZKHQ�KH�KDV�
WDNHQ�RXW�RWKHU�PRUWJDJHV�RQ�WKH�KRPH��

&��:KDW�KDSSHQV�ZKHQ�D�SURSHUW\�ZLWK�PXOWLSOH�PRUWJDJHV�LV�IRUHFORVHG�XSRQ��

���:KHQ�WKHUH�DUH�PXOWLSOH�PRUWJDJHV�WDNHQ�RXW�RQ�RQH�SURSHUW\�DQG�RQH�PRUWJDJHH�EULQJV�D�
IRUHFORVXUH�DFWLRQ��DOO�WKH�PRUWJDJHV�RI�VXSHULRU�SULRULW\��RWKHUZLVH�NQRZQ�DV�VHQLRU�
PRUWJDJHV��ZLOO�127�EH�DIIHFWHG�DQG�WKH\�ZLOO�UHPDLQ�LQWDFW��

D��6LQFH�VHQLRU�PRUWJDJHV�FRQWLQXH�WR�H[LVW�RQ�IRUHFORVHG�SURSHUW\��EX\HUV�DW�
IRUHFORVXUH�VDOHV�VKRXOG�FKHFN�IRU�WKHVH�PRUWJDJHV�EHIRUH�EX\LQJ�WKH�SURSHUW\��

���2Q�WKH�RWKHU�KDQG��DOO�PRUWJDJHV�WKDW�DUH�LQIHULRU�LQ�SUHIHUHQFH�WR�D�IRUHFORVLQJ�PRUWJDJH�
ZLOO�DXWRPDWLFDOO\�EH�H[WLQJXLVKHG��

D��,Q�RWKHU�ZRUGV��D�IRUHFORVXUH�GHVWUR\V�DOO�WKH�MXQLRU�PRUWJDJHV�RQ�WKH�SURSHUW\��

'��:KR�JHWV�SDLG�LQ�WKH�HYHQW�RI�D�IRUHFORVXUH��

���:KHQ�RQH�PRUWJDJH�IRUHFORVHV�RQ�D�SURSHUW\�ZLWK�PXOWLSOH�PRUWJDJHV��WKH�SURFHHGV�IURP�
WKH�IRUHFORVXUH�VDOH�ZLOO�EH�GLVWULEXWHG��

D��)LUVW�WR�WKH�PRUWJDJH�WKDW�IRUHFORVHG���
E��,I�WKHUH¶V�PRQH\�OHIW�RYHU��LW�JRHV�WR�WKH�MXQLRU�PRUWJDJHV�LQ�RUGHU�RI�WKHLU�SULRULW\��
F��$Q\�PRQH\�OHIW�RYHU�DIWHU�WKDW�ZLOO�JR�WR�WKH�KRPHRZQHU��

���1RWH�WKDW�LI�D�MXQLRU�PRUWJDJH�LV�QRW�SDLG�EDFN�DIWHU�LV�KDV�EHHQ�H[WLQJXLVKHG��WKH�MXQLRU�
PRUWJDJH�FDQ�EULQJ�D�GHILFLHQF\�DFWLRQ�DJDLQVW�WKH�KRPHRZQHU�IRU�ZKDW�LV�VWLOO�RZHG��

���$QG�UHPHPEHU�WKDW�VXSHULRU�PRUWJDJHV�VWD\�LQWDFW�IROORZLQJ�D�IRUHFORVXUH��DQG�WKHUHIRUH�
UHYHQXH�IURP�D�IRUHFORVXUH�VDOH�ZLOO�QRW�EH�GLVWULEXWHG�WR�WKRVH�ZLWK�VXSHULRU�PRUWJDJHV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�SULRULW\�RI�PRUWJDJHV��:H�OHDUQHG�WKHUH�FDQ�EH�PDQ\�PRUWJDJHV�
RQ�RQH�SURSHUW\��DQG�WKH�SULRULW\�UXOHV�GHWHUPLQH�SUHIHUHQFH�RI�SD\PHQW�LQ�WKH�HYHQW�RI�D�IRUHFORVXUH��

�
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&+$37(5������)25(&/2685(�

$��)DLOXUH�WR�PDNH�SD\PHQWV�RQ�D�PRUWJDJH�ORDQ�ZLOO�UHVXOW�LQ�WKH�IRUHFORVXUH�RI�WKH�PRUWJDJH��

���8VXDOO\��ZKHQ�D�ERUURZHU�GHIDXOWV�RQ�D�PRUWJDJH��ZKDW�KDSSHQV�LV�WKDW�WKH�OHQGHU�ZLOO�JHW�
D�FRXUW�MXGJPHQW�DJDLQVW�WKH�ERUURZHU�UHODWLQJ�WR�WKH�SURPLVVRU\�QRWH���,I�WKH�ERUURZHU�GRHV�
QRW�SD\�WKH�MXGJPHQW��WKH�OHQGHU�ZLOO�IRUHFORVH�RQ�WKH�SURSHUW\��ZKLFK�LQFOXGHV�UHSRVVHVVLQJ�
WKH�SURSHUW\�DQG�VHOOLQJ�LW�WR�UHFRYHU�ZKDW�LV�RZHG��

%��$OWKRXJK�WKH�IRUHFORVXUH�SURFHVV�GHSHQGV�RQ�VWDWH�ODZ�DQG�WKH�WHUPV�RI�WKH�PRUWJDJH��LQ�
JHQHUDO�IRUHFORVXUHV�PXVW�EH�VDQFWLRQHG�E\�D�FRXUW��

���-XGLFLDO�IRUHFORVXUHV�DUH�SUHIHUUHG�EHFDXVH�WKH\�JLYH�WKH�ERUURZHU�WLPH�WR�ORRN�IRU�
DQRWKHU�SODFH�WR�OLYH��DQG�WKH\�DOORZ�WKH�ERUURZHU�WR�UDLVH�DQ\�OHJDO�GHIHQVHV�WR�WKH�
IRUHFORVXUH��

���+RZHYHU��VRPH�MXULVGLFWLRQV�SHUPLW�QRQ�MXGLFLDO�IRUHFORVXUHV��ZKLFK�DOORZ�OHQGHUV�WR�
IRUHFORVH�RQ�SURSHUW\�ZLWKRXW�D�FRXUW�RUGHU��

D��8VXDOO\��WKH�PRUWJDJH�DJUHHPHQW�PXVW�FRQWDLQ�D�SRZHU�RI�VDOH�FODXVH�LQ�RUGHU�IRU�D�
QRQ�MXGLFLDO�IRUHFORVXUH�WR�WDNH�SODFH��

&��2QFH�D�PRUWJDJHG�SURSHUW\�LV�IRUHFORVHG�XSRQ��WKH�SURSHUW\�LV�SXW�XS�IRU�VDOH�E\�D�ORFDO�RIILFLDO�
�OLNH�D�VKHULII����7KH�SURFHHGV�RI�WKH�VDOH�DUH�WKHQ�XVHG�WR�SD\�RII��

�L��)LUVW�WKH�FRVWV�LQYROYHG�LQ�WKH�IRUHFORVXUH��
�LL��7KHQ�WKH�GHEWV�RZHG�WR�WKH�OHQGHU��
�LLL��7KHQ�WR�DQ\�MXQLRU�PRUWJDJHHV��
�LY��$QG�ODVWO\��DQ\�UHPDLQLQJ�SURFHHGV�JR�WR�WKH�KRPHRZQHU��

�1RWH�WKDW�LI�WKH�SURFHHGV�RI�D�IRUHFORVXUH�VDOH�GR�QRW�SURYLGH�D�OHQGHU�WKH�HQWLUH�
PRUWJDJH�GHEW��WKH�ERUURZHU�ZLOO�VWLOO�RZH�WKH�UHPDLQLQJ�EDODQFH���,Q�WKHVH�VLWXDWLRQV��WKH�
OHQGHU�ZLOO�REWDLQ�D�GHILFLHQF\�MXGJPHQW�DJDLQVW�WKH�KRPHRZQHU��

'��$�PRUWJDJH�ORDQ�PD\�EH�FODVVLILHG�DV�D�UHFRXUVH�ORDQ�RU�D�QRQ�UHFRXUVH�ORDQ��XVXDOO\�
GHSHQGLQJ�RQ�WKH�MXULVGLFWLRQ���

���)RU�UHFRXUVH�ORDQV��WKH�OHQGHU�FDQ�REWDLQ�D�GHILFLHQF\�DIWHU�IRUHFORVXUH��

���,Q�FRQWUDVW��IRU�QRQ�UHFRXUVH�ORDQV��WKH�OHQGHU�ZLOO�QRW�EH�DEOH�WR�REWDLQ�D�GHILFLHQF\��

(��5HGHPSWLRQ�

���:KHQ�D�IRUHFORVXUH�RFFXUV��WKH�KRPHRZQHU�PD\�KDYH�D�FKDQFH�WR�JHW�WKHLU�SURSHUW\�EDFN�
XQGHU�WKH�SRZHU�RI�UHGHPSWLRQ��

���5HGHPSWLRQ�DOORZV�D�ERUURZHU�WR�UHGHHP�WKH�SURSHUW\�DIWHU�WKH\�KDYH�GHIDXOWHG��E\�
SD\LQJ�D�FHUWDLQ�DPRXQW�WR�WKH�OHQGHU��

�

�
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���,Q�VRPH�VWDWHV��WKH�ULJKW�RI�UHGHPSWLRQ�RQO\�ODVWV�XS�XQWLO�WKH�IRUHFORVXUH�VDOH�KDV�EHHQ�
FRPSOHWHG��

D��,Q�WKHVH�VWDWHV��WKH�ERUURZHU�PD\�SD\�WKH�FXUUHQW�DPRXQW�GXH�WR�WKH�OHQGHU�DQG�
UHGHHP�WKH�SURSHUW\��

E��+RZHYHU��LI�WKH�PRUWJDJH�FRQWDLQV�DQ�DFFHOHUDWLRQ�FODXVH��WKH�KRPHRZQHU�ZLOO�
KDYH�WR�SD\�WKH�HQWLUH�GHEW�WR�UHGHHP�WKH�SURSHUW\��

���1RWH�WKDW�LQ�VHYHUDO�MXULVGLFWLRQV��WKH�ULJKW�RI�UHGHPSWLRQ�LV�VWDWXWRU\�DQG�KRPHRZQHUV�DUH�
DOORZHG�WR�UHGHHP�SURSHUW\�IRU�D�FHUWDLQ�SHULRG�RI�WLPH�DIWHU�WKH�IRUHFORVXUH�VDOH�KDV�WDNHQ�
SODFH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�IRUHFORVXUH�RI�PRUWJDJHV���:H�OHDUQHG�WKDW�D�IRUHFORVXUH�FDQ�
RFFXU�RQFH�WKH�ERUURZHU�KDV�GHIDXOWHG��EXW�WKH�ERUURZHU�PD\�KDYH�WKH�ULJKW�WR�UHGHHP�WKH�SURSHUW\��


