
c

b

b

b

b

c

b

b

b

b



� � ����������������������������������������������������������������������������������������������������������
�

7DEOH�RI�&RQWHQWV�
&+$37(5�����:+$7�,6�$�7257"�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϭ�

&+$37(5�����,17(17,21$/�72576�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘Ϯ�

&+$37(5�����%$77(5<�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϯ�

&+$37(5�����$66$8/7�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϰ�

&+$37(5�����)$/6(�,035,6210(17�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϲ�

&+$37(5�����,17(17,21$/�,1)/,&7,21�2)�(027,21$/�',675(66�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϴ�

&+$37(5�����75(63$66�72�/$1'�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ϵ�

&+$37(5�����75(63$66�72�&+$77(/6�$1'�&219(56,21�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϬ�

&+$37(5�����7+(�'()(16(�2)�&216(17�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϭ�

&+$37(5������6(/)�'()(16(�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϯ�

&+$37(5������1(&(66,7<�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϰ�

&+$37(5������1(*/,*(1&(�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϱ�

&+$37(5������'87<�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϲ�

&+$37(5������67$1'$5'6�2)�&$5(�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϳ�

&+$37(5������/$1'2:1(56�$1'�2&&83,(56�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϭϵ�

&+$37(5������%5($&+�²�5(6�,36$�/248,725�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϭ�

&+$37(5������%5($&+�²�1(*/,*(1&(�3(5�6(�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϮϮ�

&+$37(5������$&78$/�&$86$7,21�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϯ�

&+$37(5������352;,0$7(�&$86$7,21�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϰ�

&+$37(5������'$0$*(6�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϲ�

&+$37(5������&2175,%8725<�$1'�&203$5$7,9(�1(*/,*(1&(�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϳ�

&+$37(5������$668037,21�2)�5,6.�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϴ�

&+$37(5������675,&7�/,$%,/,7<�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�Ϯϵ�

&+$37(5������352'8&76�/,$%,/,7<�͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϯϭ�

&+$37(5������352'8&76�/,$%,/,7<�7+(25,(6�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϯϮ�

&+$37(5������352'8&76�/,$%,/,7<�²�&217,18('�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϯϰ�

&+$37(5������18,6$1&(�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϯϱ�

&+$37(5������'()$0$7,21�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϯϳ�

&+$37(5������'()(16(6�72�'()$0$7,21�$1'�7+(�),567�$0(1'0(17�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϰϬ�

&+$37(5������7+(�,19$6,21�2)�35,9$&<�72576�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϰϭ�

&+$37(5������(&2120,&�72576�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϰϯ�

&+$37(5������9,&$5,286�/,$%,/,7<�͘ ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘�ϰϱ�



� ��������������������������������������������������������������������������������������������������������ϭ�
�

&+$37(5�����:+$7�,6�$�7257"�

$�WRUW�LV�D�ZURQJ�FRPPLWWHG�E\�RQH�SHUVRQ�ZKLFK�FDXVHV�LQMXU\�WR�DQRWKHU�SHUVRQ���:KHQ�D�WRUW�
RFFXUV��WKH�ODZ�HQDEOHV�WKH�YLFWLP�WR�UHFRYHU�IRU�DQ\�UHVXOWLQJ�KDUP���7KHUH�DUH�PDQ\�GLIIHUHQW�W\SHV�RI�
WRUWV�UHFRJQL]HG�LQ�WKH�$PHULFDQ�OHJDO�V\VWHP²VRPH�RI�WKH�PRVW�FRPPRQ�LQFOXGH�EDWWHU\��WUHVSDVV��
QHJOLJHQFH��DQG�GHIDPDWLRQ��

$��,W�LV�LPSRUWDQW�WR�QRWH�WKDW�D�WRUW�LV�D�FLYLO�DFW��ZKLFK�LV�GLIIHUHQW�IURP�D�FULPLQDO�DFW��

���&LYLO�ODZ�LV�PHDQW�WR�FRPSHQVDWH�D�SDUW\�ZKR�KDV�EHHQ�ZURQJHG��ZKLOH�FULPLQDO�ODZ�LV�
PHDQW�WR�SXQLVK�D�ZURQJGRHU��

D��,I�VRPHRQH�FRPPLWV�D�WRUW��WKH�YLFWLP�ZLOO�EH�HQWLWOHG�WR�EULQJ�D�FLYLO�ODZVXLW�DJDLQVW�
WKH�ZURQJGRHU�WR�UHFRYHU�PRQH\�GDPDJHV��

E��+RZHYHU��ZKHQ�VRPHRQH�FRPPLWV�D�FULPH��WKH�JRYHUQPHQW�RU�WKH�VWDWH�ZLOO�EULQJ�
WKH�FDVH�DJDLQVW�WKH�DFFXVHG��

���1RWH�WKDW�D�WRUW�PD\�EH�ERWK�D�FLYLO�ZURQJ�DQG�D�FULPH���,Q�WKLV�VLWXDWLRQ��WKH�ZURQJGRHU�
PD\�EH�VXEMHFW�WR���ODZVXLWV��

([DPSOH�²�,I�\RX�SXQFK�VRPHRQH��\RX�KDYH�FRPPLWWHG�WKH�WRUW�RI�EDWWHU\���<RX�KDYH�
DOVR�FRPPLWWHG�WKH�FULPH�RI�EDWWHU\���,Q�WKLV�FLUFXPVWDQFH��\RX�PD\�EH�SURVHFXWHG�E\�
WKH�VWDWH�LQ�D�FULPLQDO�FDVH��DQG�\RX�PD\�DOVR�EH�VXHG�E\�WKH�YLFWLP�LQ�D�VHSDUDWH�FLYLO�
FDVH��

%��$QRWKHU�GLIIHUHQFH�EHWZHHQ�FLYLO�FDVHV�DQG�FULPLQDO�FDVHV�LV�EXUGHQ�RI�SURRI��

���7KH�EXUGHQ�RI�SURRI�LV�WKH�OHYHO�RI�SURRI�WKH�SDUW\�EULQJLQJ�WKH�FDVH�PXVW�DWWDLQ�LQ�RUGHU�WR�
SUHYDLO��

D��,Q�FULPLQDO�FDVHV��WKH�SURVHFXWLRQ�PXVW�SURYH�HYHU\�HOHPHQW�RI�WKH�FULPH�EH\RQG�D�
UHDVRQDEOH�GRXEW��

E��+RZHYHU��LQ�FLYLO�WRUW�FDVHV��WKH�SDUW\�EULQJLQJ�WKH�DFWLRQ�PXVW�JHQHUDOO\�SURYH�WKH�
FDVH�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��ZKLFK�LV�D�ORZHU�EXUGHQ�RI�SURRI�WKDQ�WKDW�
UHTXLUHG�LQ�FULPLQDO�FDVHV��

&��1RWH�WKDW�ZKHQ�WKH�YLFWLP�RI�D�WRUW�ILOHV�D�FLYLO�ODZVXLW��WKH�YLFWLP�EHFRPHV�WKH�SODLQWLII��DQG�
WKH�ZURQJGRHU�EHFRPHV�WKH�GHIHQGDQW��

���7KH�SODLQWLII�ZLOO�WKHQ�KDYH�WKH�EXUGHQ�RI�SURRI�WR�VKRZ�WKDW�KH�LV�HQWLWOHG�WR�UHFRYHU���,Q�
RUGHU�WR�PHHW�WKLV�EXUGHQ�RI�SURRI��WKH�SODLQWLII�PXVW�SUHVHQW�HYLGHQFH�DQG�HVWDEOLVK�ZKDW�LV�
FDOOHG�D�SULPD�IDFLH�FDVH��

'��,Q�WRUW�ODZ��D�SULPD�IDFLH�FDVH�PHDQV�WKDW�WKH�SODLQWLII�KDV�SURYHG�HDFK�HOHPHQW�RI�WKH�WRUW���,I�
WKH�SODLQWLII�FDQQRW�SURYH�HYHU\�HOHPHQW�RI�WKH�WRUW��WKH�ODZVXLW�ZLOO�EH�GLVPLVVHG��

����1RWH�WKDW�HYHQ�LI�WKH�SODLQWLII�VXFFHVVIXOO\�HVWDEOLVKHV�D�SULPD�IDFLH�FDVH��WKLV�GRHV�QRW�
QHFHVVDULO\�PHDQ�WKDW�WKH�SODLQWLII�DXWRPDWLFDOO\�ZLQV��EHFDXVH�WKHUH�DUH�VHYHUDO�GHIHQVHV�
WKDW�PD\�EH�DVVHUWHG�E\�WKH�GHIHQGDQW��
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(��7KH�ODZ�RI�WRUWV�LV�GHULYHG�IURP�D�FRPELQDWLRQ�RI�FRPPRQ�ODZ�SULQFLSOHV�DQG�OHJLVODWLYH�
VWDWXWHV��

���7KLV�PHDQV�WKDW�ZKHQ�FRXUWV�DUH�IDFHG�ZLWK�D�WRUW�FODLP��WKH\�PD\�ORRN�WRZDUGV�VWDWXWRU\�
ODZ��DV�ZHOO�DV�SUHYLRXV�GHFLVLRQV�RI�MXGJHV��

���7RGD\��PRVW�MXULVGLFWLRQV�KDYH�HQDFWHG�FRPSUHKHQVLYH�WRUW�VWDWXWHV��XWLOL]LQJ�WKH�
5HVWDWHPHQW�RI�7RUWV�DV�D�JXLGH���7KH�5HVWDWHPHQW�RI�7RUWV�LV�D�SXEOLFDWLRQ�SUHSDUHG�E\�WKH�
$PHULFDQ�ODZ�LQVWLWXWH�ZKLFK�SUHVHQWV�WKH�JHQHUDO�SULQFLSOHV�RI�WRUW�ODZ�LQ�WKH�8QLWHG�6WDWHV���
(YHQ�VWLOO��QRWH�WKDW�WRUW�ODZ�YDULHV�DPRQJ�MXULVGLFWLRQV��

)��$V�ZH�KDYH�OHDUQHG��WRUW�ODZ�LV�DSSOLHG�E\�FRXUWV�LQ�FLYLO�SURFHHGLQJV�WR�SURYLGH�UHOLHI�IRU�WKRVH�
ZKR�KDYH�VXIIHUHG�KDUP�IURP�WKH�ZURQJIXO�DFWV�RI�RWKHUV��

���$V�VXFK��WRUW�ODZ�FRYHUV�D�ZLGH�UDQJH�RI�LVVXHV�²�LW�SURYLGHV�UHPHGLHV�IRU�LQGLYLGXDOV�
ZKR�DUH�KDUPHG�E\�RWKHUV��LW�JRYHUQV�WKH�RSHUDWLRQ�RI�PRWRU�YHKLFOHV�RQ�SXEOLF�URDGV��LW�
KROGV�EXVLQHVVHV�OLDEOH�IRU�SROOXWLRQ��DQG�LW�IRUFHV�PDQXIDFWXUHUV�WR�PDNH�SURGXFWV�WKDW�DUH�
QRW�GHIHFWLYH��

Ź�,Q�WKLV�RXWOLQH��ZH�ZLOO�EH�GLVFXVVLQJ�DOO�WKH�GLIIHUHQW�WRUWV��WKHLU�LQGLYLGXDO�HOHPHQWV��DQG�WKH�
GHIHQVHV�WR�WRUWV���6SHFLILFDOO\��ZH�ZLOO�H[DPLQH�LQWHQWLRQDO�WRUWV��QHJOLJHQFH��VWULFW�OLDELOLW\��SURGXFWV�
OLDELOLW\��QXLVDQFH��GHIDPDWLRQ��SULYDF\�WRUWV��DQG�HFRQRPLF�WRUWV��

�

&+$37(5�����,17(17,21$/�72576�

$��$Q�LQWHQWLRQDO�WRUW�RFFXUV�ZKHQ�D�SDUW\�LQWHQWLRQDOO\�KDUPV�DQRWKHU�SHUVRQ��

%��,QWHQWLRQDO�WRUWV�FDQ�EH�FRPPLWWHG�DJDLQVW�SHRSOH��DV�ZHOO�DV�DJDLQVW�SURSHUW\��

���7KH�LQWHQWLRQDO�WRUWV�DJDLQVW�SHRSOH�²�LQFOXGH�EDWWHU\��DVVDXOW��IDOVH�LPSULVRQPHQW��DQG�
LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��

���7KH�LQWHQWLRQDO�WRUWV�DJDLQVW�SURSHUW\�²�LQFOXGH�WUHVSDVV�WR�ODQG�DQG�WUHVSDVV�WR�FKDWWHOV��

&��,Q�RUGHU�WR�UHFRYHU�IRU�DQ�LQWHQWLRQDO�WRUW��WKH�SODLQWLII�PXVW�VKRZ�DV�SDUW�RI�LWV�SULPD�IDFLH�FDVH�
WKDW�WKH�GHIHQGDQW�DFWHG�ZLWK�LQWHQW��

���$�SHUVRQ�DFWV�ZLWK�LQWHQW�ZKHQ�WKH\�SXUSRVHO\�DFW�LQ�D�ZD\�WR�FDXVH�KDUP�WR�DQRWKHU�
SHUVRQ��RU�ZKHQ�WKH\�NQRZ�ZLWK�VXEVWDQWLDO�FHUWDLQW\�WKDW�KDUP�PD\�RFFXU��

([DPSOH�²�$V�D�SUDFWLFDO�MRNH�D�KLJK�VFKRRO�VWXGHQW�SXOOV�D�FKDLU�RXW�IURP�XQGHU�KLV�
IULHQG�MXVW�DV�WKH�IULHQG�LV�DERXW�WR�VLW���7KH�IULHQG�IDOOV�DQG�XQH[SHFWHGO\�EUHDNV�KLV�
KLS��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�SUDQNVWHU�GLG�QRW�LQWHQG�WR�SK\VLFDOO\�KDUP�KLV�
IULHQG��WKH�HOHPHQW�RI�LQWHQW�LV�VDWLVILHG�EHFDXVH�WKH�GHIHQGDQW�NQHZ�ZLWK�
VXEVWDQWLDO�FHUWDLQW\�WKDW�LQMXU\�PD\�RFFXU�E\�FDXVLQJ�VRPHRQH�WR�IDOO�WR�WKH�
JURXQG��
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���7KH�LQWHQW�HOHPHQW�ZLOO�DOVR�EH�HVWDEOLVKHG�ZKHQ�VRPHRQH�ZKR�LQWHQGHG�WR�KDUP�VRPHRQH�
LQ�D�SDUWLFXODU�ZD\�HQGV�XS�KDUPLQJ�DQRWKHU�SHUVRQ�LQ�D�GLIIHUHQW�ZD\���,Q�WRUW�ODZ��WKLV�LV�
NQRZQ�DV�WUDQVIHUUHG�LQWHQW��

D��8QGHU�WKLV�GRFWULQH��LQWHQW�PD\�EH�WUDQVIHUUHG�IURP�WKH�WRUW�WKDW�WKH�GHIHQGDQW�WULHG�
WR�FRPPLW�WR�WKH�WRUW�WKDW�ZDV�DFWXDOO\�FRPPLWWHG���,Q�DGGLWLRQ��LQWHQW�PD\�EH�
WUDQVIHUUHG�IURP�WKH�SHUVRQ�WKDW�WKH�GHIHQGDQW�WULHG�WR�KDUP�WR�WKH�SHUVRQ�WKDW�ZDV�
DFWXDOO\�KDUPHG��

([DPSOH�²�)UHGG\�LQWHQGV�WR�VFDUH�/L]�E\�WKURZLQJ�D�URFN�QHDU�KHU���/L]�VHHV�
WKH�URFN�FRPLQJ�WRZDUG�KHU��DQG�GXFNV�RXW�RI�WKH�ZD\���7KH�URFN�IOLHV�SDVW�KHU�
DQG�KLWV�DQG�LQMXUHV�D�VWUDQJHU���/L]�VXHV�)UHGG\�IRU�WKH�LQWHQWLRQDO�WRUW�RI�
DVVDXOW��DQG�WKH�VWUDQJHU�VXHV�)UHGG\�IRU�WKH�LQWHQWLRQDO�WRUW�RI�EDWWHU\��

Æ�,Q�WKLV�FDVH��)UHGG\�ZLOO�EH�OLDEOH�WR�ERWK�/L]�DQG�WKH�VWUDQJHU���)UHGG\�
LQWHQGHG�WR�DVVDXOW�/L]��ZKLFK�KH�VXFFHHGHG�LQ�GRLQJ��EXW�KH�DOVR�LQMXUHG�
WKH�VWUDQJHU���(YHQ�WKRXJK�)UHGG\�DFFLGHQWDOO\�LQMXUHG�WKH�VWUDQJHU��KH�ZLOO�
EH�OLDEOH�IRU�WKH�LQWHQWLRQDO�WRUW�RI�EDWWHU\�EDVHG�RQ�WUDQVIHUUHG�LQWHQW�
EHFDXVH�)UHGG\¶V�LQWHQW�WR�DVVDXOW�/L]�ZLOO�EH�WUDQVIHUUHG�WR�WKH�EDWWHU\�
DJDLQVW�WKH�VWUDQJHU��

E��7KH�GRFWULQH�RI�WUDQVIHUUHG�LQWHQW�DSSOLHV�WR�DOO�WKH�LQWHQWLRQDO�WRUWV�DJDLQVW�SHRSOH�
DQG�SURSHUW\�(;&(37�IRU�WKH�WRUW�RI�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��

���6R�LI�D�SHUVRQ�LQWHQGV�WR�FRPPLW�DQ\�LQWHQWLRQDO�WRUW�EXW�HQGV�XS�FRPPLWWLQJ�
LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��WKH�LQWHQW�ZLOO�QRW�WUDQVIHU�DQG�WKH�
SHUVRQ�ZLOO�QRW�EH�OLDEOH�IRU�WKH�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�RXU�GLVFXVVLRQ�RI�LQWHQWLRQDO�WRUWV��

:H�OHDUQHG�WKDW�LQ�RUGHU�WR�EH�OLDEOH�IRU�DQ�LQWHQWLRQDO�WRUW��WKH�GHIHQGDQW�PXVW�DFW�ZLWK�
LQWHQW���7KLV�PHDQV�WKDW�WKH�GHIHQGDQW�PXVW�LQWHQG�WR�FDXVH�KDUP�RU�EH�VXEVWDQWLDOO\�FHUWDLQ�
WKDW�SDUWLFXODU�KDUP�PD\�UHVXOW��

:H�DOVR�GLVFXVVHG�WKH�GRFWULQH�RI�WUDQVIHUUHG�LQWHQW��ZKLFK�DOORZV�WKH�GHIHQGDQW�WR�EH�KHOG�
OLDEOH�IRU�DQ�LQWHQWLRQDO�WRUW�KH�DFFLGHQWDOO\�FRPPLWWHG��

�

&+$37(5�����%$77(5<�

$��%DWWHU\�²�DQ�LQWHQWLRQDO�KDUPIXO�RU�RIIHQVLYH�FRQWDFW�ZLWK�DQRWKHU�SHUVRQ��

���+DUPIXO�RU�RIIHQVLYH�FRQWDFW�LV�DQ\�FRQWDFW�WKDW�VRFLHW\�FRQVLGHUV�RIIHQVLYH��RU�LQ�RWKHU�
ZRUGV��DQ\�FRQWDFW�WKDW�ZRXOG�EH�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ��

([DPSOH�²�.LVVLQJ�D�VWUDQJHU�ZLWKRXW�WKHLU�SHUPLVVLRQ�LV�DQ�RIIHQVLYH�DFW�DQG�FDQ�
FRQVWLWXWH�EDWWHU\��
([DPSOH�²�,I�D�VXUJHRQ�RSHUDWHV�RQ�WKH�ZURQJ�ERG\�SDUW��WKDW�FDQ�EH�FRQVLGHUHG�D�
EDWWHU\��
([DPSOH�²�7DSSLQJ�D�VWUDQJHU�RQ�WKH�VKRXOGHU�WR�JHW�KLV�DWWHQWLRQ�ZRXOG�QRW�EH�D�
EDWWHU\�EHFDXVH�LW�LV�VRFLDOO\�DFFHSWDEOH�FRQWDFW��
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���,I�VRPHRQH�LV�DZDUH�WKDW�DQ�LQGLYLGXDO�KDV�D�FHUWDLQ�VHQVLWLYLW\�WR�EHLQJ�WRXFKHG��FRQWDFW�
ZLWK�WKDW�LQGLYLGXDO¶V�VHQVLWLYH�DUHD�FDQ�EH�FRQVLGHUHG�DQ�RIIHQVLYH�WRXFKLQJ��

([DPSOH�²�-LOO�NQRZV�WKDW�-DFN�KDWHV�EHLQJ�WRXFKHG�RQ�WKH�VKRXOGHU��DQG�VKH�WDSV�KLP�
RQ�WKH�VKRXOGHU��

�
Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WDSSLQJ�RQ�WKH�VKRXOGHU�LV�VRFLDOO\�DFFHSWDEOH�
FRQWDFW��-LOO�PD\�KDYH�FRPPLWWHG�D�EDWWHU\�EHFDXVH�VKH�NQHZ�-DFN�KDG�D�
VXSHUVHQVLWLYLW\��

���%DWWHU\�GRHV�QRW�UHTXLUH�WKH�GHIHQGDQW�WR�SHUVRQDOO\�WRXFK�WKH�YLFWLP¶V�ERG\�²�D�EDWWHU\�
ZLOO�RFFXU�ZKHQ�WKHUH�KDV�EHHQ�DQ\�SK\VLFDO�FRQWDFW��LQFOXGLQJ�LQGLUHFW�FRQWDFW��

D��7KLV�FDQ�RFFXU�ZKHQ�WKH�GHIHQGDQW�FDXVHV�DQ�REMHFW�WR�KLW�WKH�YLFWLP��OLNH�WKURZLQJ�
D�URFN�WKURXJK�WKH�DLU��RU�KLWWLQJ�VRPHRQH�ZLWK�D�FDU��

E��%DWWHU\�FDQ�DOVR�RFFXU�ZKHQ�WKH�GHIHQGDQW�PDNHV�FRQWDFW�ZLWK�DQ\WKLQJ�FRQQHFWHG�
WR�WKH�YLFWLP��OLNH�NQRFNLQJ�D�KDW�RII�VRPHRQH¶V�KHDG�RU�VQDWFKLQJ�D�ERRN�RXW�RI�WKHLU�
KDQGV��

���,Q�RUGHU�IRU�WKH�WRUW�RI�EDWWHU\�WR�RFFXU��WKH�ZURQJGRHU�PXVW�DFW�YROXQWDULO\��

([DPSOH�²�,I�D�SHUVRQ�VODSV�D�VWUDQJHU�ZKLOH�KDYLQJ�D�VHL]XUH��QR�EDWWHU\�KDV�RFFXUUHG�
EHFDXVH�WKH�SHUVRQ�ZDV�XQDEOH�WR�FRQWURO�WKHLU�PRYHPHQWV�DQG�GLG�QRW�DFW�YROXQWDULO\��

���%DWWHU\�UHTXLUHV�LQWHQW��

([DPSOH�²�$�VWUHHW�SHUIRUPHU�LV�EUHDNGDQFLQJ�RQ�WKH�VLGHZDON�DQG�D�FKLOG�UXQV�XS�WR�
WKH�GDQFHU���%HIRUH�QRWLFLQJ�WKH�FKLOG��WKH�GDQFHU�NLFNV�WKH�FKLOG�ZKLOH�GDQFLQJ��

Æ�,Q�WKLV�FDVH��DOWKRXJK�WKHUH�ZDV�D�KDUPIXO�FRQWDFW�ZLWK�WKH�FKLOG��WKHUH�LV�QR�
EDWWHU\�EHFDXVH�WKH�SHUIRUPHU�GLG�QRW�LQWHQG�WR�FDXVH�WKH�KDUP��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�LQWHQWLRQDO�WRUW�RI�EDWWHU\��ZKLFK�LV�D�KDUPIXO�RU�RIIHQVLYH�
FRQWDFW�ZLWK�DQRWKHU�SHUVRQ��

�

&+$37(5�����$66$8/7�

$��$VVDXOW�²�D�SHUVRQ�EHFRPHV�UHDVRQDEO\�DSSUHKHQVLYH�RI�DQ�LPPHGLDWH�KDUPIXO�RU�RIIHQVLYH�
FRQWDFW��

���*HQHUDOO\��DQ�DVVDXOW�WDNHV�SODFH�ZKHQ�D�SHUVRQ�WULHV�WR�SK\VLFDOO\�KDUP�DQRWKHU�EXW�IDLOV�
WR�PDNH�FRQWDFW��

([DPSOH�²�1RODQ�WKURZV�D�URFN�DW�6DQG\��EXW�6DQG\�VHHV�LW�DQG�GXFNV�RXW�RI�WKH�ZD\��

Æ�,Q�WKLV�FDVH��1RODQ�KDV�FRPPLWWHG�DQ�DVVDXOW���1RWH�WKDW�LI�6DQG\�VDZ�WKH�URFN�
FRPLQJ�WRZDUG�KHU�DQG�ZDV�WKHQ�KLW�E\�WKH�URFN��1RODQ�ZRXOG�EH�OLDEOH�IRU�
DVVDXOW�DV�ZHOO�DV�EDWWHU\���7KH�DVVDXOW�RFFXUUHG�ZKHQ�6DQG\�ZDV�LQ�IHDU�RI�EHLQJ�
KLW�E\�WKH�URFN��DQG�WKH�EDWWHU\�RFFXUUHG�ZKHQ�WKH�URFN�PDGH�FRQWDFW�ZLWK�KHU��
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���)RU�DQ�DVVDXOW�WR�RFFXU��WKH�YLFWLP�PXVW�EH�DZDUH�WKDW�LW�KDV�WDNHQ�SODFH��

([DPSOH�²�1RODQ�WKURZV�D�URFN�DW�6DQG\¶V�EDFN�DQG�6DQG\�QHYHU�VHHV�LW�FRPLQJ���
7KH�URFN�PLVVHV�6DQG\��

Æ�,Q�WKLV�FDVH��WKHUH�LV�QR�DVVDXOW�EHFDXVH�6DQG\�QHYHU�DSSUHKHQGHG�WKH�KDUP���
$QG�HYHQ�LI�WKH�URFN�KDSSHQHG�WR�KLW�6DQG\��WKHUH�ZRXOG�VWLOO�EH�QR�DVVDXOW�
EHFDXVH�6DQG\�VWLOO�GLG�QRW�DSSUHKHQG�DQ\�KDUP��

D��1RWH�WKDW��XQOLNH�DVVDXOW��EDWWHU\�FDQ�RFFXU�HYHQ�ZKHQ�WKH�YLFWLP�GRHV�QRW�NQRZ�
DERXW�LW��

([DPSOH�²�.LVVLQJ�VRPHRQH�ZKLOH�WKH\�DUH�VOHHSLQJ�PD\�FRQVWLWXWH�D�EDWWHU\�
VLQFH�LW�LV�DQ�RIIHQVLYH�DFW���+RZHYHU��VZLQJLQJ�D�VZRUG�LQ�IURQW�RI�VRPHRQH¶V�
IDFH�ZKLOH�WKH\�DUH�VOHHSLQJ�ZLOO�QRW�EH�DQ�DVVDXOW�EHFDXVH�WKH�SHUVRQ�ZDV�QRW�
DZDUH�LW�ZDV�KDSSHQLQJ��

���:KHQ�DQ�DVVDXOW�LV�WDNLQJ�SODFH��EXW�WKH�YLFWLP�NQRZV�WKDW�LW�ZRXOG�EH�LPSRVVLEOH�IRU�
DQ\�FRQWDFW�WR�RFFXU��WKHUH�LV�QR�DVVDXOW��

([DPSOH�²�'LUW\�+DUU\�SRLQWV�D�JXQ�DW�\RX�DQG�WKUHDWHQV�WR�VKRRW��KRZHYHU�\RX�NQRZ�
WKDW�WKH�JXQ�LV�XQORDGHG��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�\RX�ZHUH�DZDUH�RI�'LUW\�+DUU\¶V�DFWLRQV��QR�DVVDXOW�
KDV�WDNHQ�SODFH�EHFDXVH�\RX�NQHZ�WKH�JXQ�ZDV�XQORDGHG���

���+RZHYHU��LI�D�YLFWLP�HYHU�UHDVRQDEO\�EHOLHYHV�WKHUH�LV�D�SRVVLELOLW\�RI�FRQWDFW��HYHQ�LI�
WKHUH�LV�QR�UHDO�SRVVLELOLW\��DQ�DVVDXOW�KDV�RFFXUUHG��

([DPSOH�²�'LUW\�+DUU\�SRLQWV�DQ�XQORDGHG�JXQ�DW�\RX��EXW�\RX�GR�QRW�NQRZ�WKH�JXQ�
LV�XQORDGHG��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�LW�ZDV�LPSRVVLEOH�WR�EH�VKRW��DQ�DVVDXOW�KDV�EHHQ�
FRPPLWWHG�EHFDXVH�\RX�EHOLHYHG�WKDW�\RX�FRXOG�KDYH�EHHQ�VKRW��

���$�YLFWLP�GRHV�QRW�KDYH�WR�IHDU�WKH�FRQWDFW�IRU�DQ�DVVDXOW�WR�RFFXU��

([DPSOH�²�$�IUDLO�HOGHUO\�ODG\�LQ�D�ZKHHOFKDLU�WKURZV�D�SXQFK�DW�D�����SRXQG�VXPR�
ZUHVWOHU�DQG�PLVVHV��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�VXPR�ZUHVWOHU�GRHV�QRW�IHDU�WKH�ROG�ODG\��DQ�
DVVDXOW�KDV�RFFXUUHG�EHFDXVH�KH�DSSUHKHQGHG�DQ�LPPHGLDWH�RIIHQVLYH�FRQWDFW��

���)RU�DQ�DVVDXOW�WR�RFFXU��WKH�WKUHDW�RI�DQ\�FRQWDFW�PXVW�EH�LPPHGLDWH��

D��7KHUHIRUH��DQ\�WKUHDW�RI�IXWXUH�FRQWDFW�ZLOO�127�DPRXQW�WR�DQ�DVVDXOW��

([DPSOH�²�'LUW\�+DUU\�SXOOV�RXW�D�JXQ�DQG�VD\V�KH�ZLOO�VKRRW�\RX�LQ�WKLUW\�PLQXWHV��

Æ�,Q�WKLV�FDVH��WKHUH�LV�QR�DVVDXOW�EHFDXVH�'LUW\�+DUU\�LV�WKUHDWHQLQJ�WR�VKRRW�
\RX�LQ�WKH�IXWXUH��

�
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���1RWH�WKDW�DQ\�YHUEDO�WKUHDW�E\�LWVHOI�FDQQRW�EH�DQ�DVVDXOW���+RZHYHU��ZRUGV�WKDW�DUH�
FRXSOHG�ZLWK�DQ�DFW�FDQ�DPRXQW�WR�DQ�DVVDXOW��

([DPSOH�²�'LUW\�+DUU\�LV�VWDQGLQJ�QH[W�WR�\RX�DQG�VD\V�WKDW�KH�LV�JRLQJ�WR�VKRRW�\RX��
EXW�KH�GRHV�QRW�PDNH�DQ\�PRYHPHQW�RU�GR�DQ\WKLQJ��

Æ�,Q�WKLV�FDVH��WKHUH�LV�QR�DVVDXOW�EHFDXVH�ZRUGV�DORQH�FDQQRW�FRQVWLWXWH�DQ�
DVVDXOW���+RZHYHU��LI�'LUW\�+DUU\�VD\V�KH�LV�JRLQJ�WR�VKRRW�\RX�ZKLOH�UHDFKLQJ�LQ�
KLV�MDFNHW��WKLV�FRXOG�EH�DQ�DVVDXOW�EHFDXVH�LW�LV�ZRUGV�FRXSOHG�ZLWK�DQ�DFW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�LQWHQWLRQDO�WRUW�RI�DVVDXOW���:H�OHDUQHG�WKDW�DVVDXOW�LV�WKH�
UHDVRQDEOH�DSSUHKHQVLRQ�RI�DQ�LPPHGLDWH�KDUPIXO�RU�RIIHQVLYH�FRQWDFW��

�

&+$37(5�����)$/6(�,035,6210(17�

$��)DOVH�,PSULVRQPHQW�²�WKH�LQWHQWLRQDO�XQODZIXO�UHVWUDLQW�RI�D�SHUVRQ�WR�D�ERXQGHG�DUHD��

���7KHUH�PXVW�EH�DQ�DFW�WKDW�UHVWUDLQV�WKH�YLFWLP��

D��$Q\�DFW�WKDW�SUHYHQWV�DQRWKHU�WR�PRYH�IUHHO\�ZLOO�FRQVWLWXWH�D�UHVWUDLQW��

���7KH�UHVWUDLQW�PXVW�EH�XQODZIXO�²�WKLV�PHDQV�WKDW�D�ODZIXO�DUUHVW�E\�D�SROLFH�
RIILFHU�ZLOO�QRW�EH�IDOVH�LPSULVRQPHQW��

E��$�YLFWLP�FDQ�EH�UHVWUDLQHG�LQ�VHYHUDO�ZD\V�²�ZLWK�SK\VLFDO�EDUULHUV��ZLWK�SK\VLFDO�
IRUFH��ZLWK�WKUHDWHQLQJ�ZRUGV��DQG�DOVR�ZKHQ�WKH�YLFWLP�LV�QRW�UHOHDVHG��

([DPSOH�²�:KLOH�\RX�DUH�LQ�D�FORVHW��\RXU�IULHQG�FORVHV�WKH�GRRU�DQG�ORFNV�\RX�
LQVLGH���Æ�,Q�WKLV�FDVH��\RX�KDYH�EHHQ�IDOVHO\�LPSULVRQHG��

([DPSOH�²�<RX�DUH�LQ�WKH�FORVHW��\RXU�IULHQG�GRHV�QRW�FORVH�WKH�FORVHW�GRRU�EXW�
KH�SXOOV�RXW�D�JXQ�DQG�WHOOV�\RX�WKDW�LI�\RX�OHDYH�WKH�FORVHW��\RX�ZLOO�EH�VKRW������
Æ�,Q�WKLV�FDVH��WKHUH�LV�D�IDOVH�LPSULVRQPHQW�EHFDXVH�\RXU�IULHQG�FRQILQHG�\RX�
WR�WKH�FORVHW�ZLWK�WKUHDWV��

����1RWH�WKDW�WKUHDWV�RI�IXWXUH�KDUP�&$1127�EH�WKH�EDVLV�IRU�IDOVH�
LPSULVRQPHQW��

F��,Q�RUGHU�IRU�WKHUH�WR�EH�VXIILFLHQW�UHVWUDLQW�IRU�D�IDOVH�LPSULVRQPHQW�FODLP��WKH�YLFWLP�
PXVW�JHQHUDOO\�NQRZ�WKDW�KH�LV�EHLQJ�FRQILQHG��

([DPSOH�²�6OHHSLQJ�EHDXW\�LV�DVOHHS�LQ�KHU�URRP���3ULQFH�3KLOLS�FRPHV�DORQJ�
DQG�ORFNV�WKH�GRRU��FRQILQLQJ�VOHHSLQJ�EHDXW\�WR�KHU�URRP���%HIRUH�VKH�DZDNHV��
3ULQFH�3KLOLS�XQORFNV�WKH�GRRU��

Æ�,Q�WKLV�FDVH��WKHUH�LV�QR�IDOVH�LPSULVRQPHQW�EHFDXVH�VOHHSLQJ�EHDXW\�
ZDV�QRW�DZDUH�WKDW�VKH�ZDV�FRQILQHG��

����1RWH�WKDW�LQ�VRPH�MXULVGLFWLRQV��IDOVH�LPSULVRQPHQW�ZLOO�RFFXU�ZKHQ�WKH�
YLFWLP�LV�XQDZDUH�RI�WKH�UHVWUDLQW��EXW�RQO\�LI�WKH�YLFWLP�ZDV�LQMXUHG�GXULQJ�WKH�
FRQILQHPHQW��
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���7KHUH�PXVW�EH�UHVWUDLQW�WR�D�ERXQGHG�DUHD��

D��)RU�DQ�DUHD�WR�EH�ERXQGHG��WKH�YLFWLP¶V�IUHHGRP�RI�PRYHPHQW�PXVW�EH�OLPLWHG�LQ�
HYHU\�GLUHFWLRQ�DQG�WKHUH�PXVW�EH�QR�PHDQV�RI�HVFDSH��

E��,I�WKH�YLFWLP�LV�DZDUH�RI�DQ\�UHDVRQDEOH�PHDQV�RI�HVFDSH��KH�FDQQRW�EH�IDOVHO\�
LPSULVRQHG��

����1RWH�WKDW�D�YLFWLP�LV�QRW�REOLJDWHG�WR�VHDUFK�IRU�D�PHDQV�RI�HVFDSH��

([DPSOH�²�:KHQ�\RXU�IULHQG�ORFNV�\RX�LQ�WKH�FORVHW��\RX�DUH�DZDUH�RI�D�VHFUHW�
GRRU�WKURXJK�ZKLFK�\RX�FDQ�OHDYH��

Æ�,Q�WKLV�FDVH��WKHUH�LV�QR�IDOVH�LPSULVRQPHQW��

([DPSOH�²�+RZHYHU��OHW¶V�DVVXPH�WKDW�\RX�GLG�QRW�NQRZ�DERXW�WKH�VHFUHW�GRRU��

Æ�,Q�WKLV�FDVH��\RXU�IULHQG�KDV�FRPPLWWHG�D�IDOVH�LPSULVRQPHQW�EHFDXVH�
\RX�ZHUH�XQDZDUH�RI�WKH�HVFDSH�URXWH�DQG�\RX�KDG�QR�REOLJDWLRQ�WR�VHDUFK�
IRU�RQH��

([DPSOH�²�/HW¶V�DVVXPH�WKDW�LQVWHDG�RI�WKH�VHFUHW�GRRU��WKH�FORVHW�KDG�D�
ZLQGRZ�VL[�VWRULHV�KLJK��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�\RX�FRXOG�HVFDSH�E\�MXPSLQJ�RXW�WKH�ZLQGRZ��
WKHUH�LV�IDOVH�LPSULVRQPHQW�EHFDXVH�WKH�PHDQV�RI�HVFDSH�LV�QRW�UHDVRQDEOH��

���:KHQ�D�YLFWLP�KDV�EHHQ�IDOVHO\�LPSULVRQHG��WKH�YLFWLP�FDQ�UHFRYHU�QRW�RQO\�IRU�EHLQJ�
FRQILQHG��EXW�DOVR�IRU�DQ\�LQMXULHV�VXIIHUHG�GXULQJ�D�UHDVRQDEOH�DWWHPSW�WR�HVFDSH��

([DPSOH�²�$VVXPH�WKDW�DIWHU�\RX�DUH�FRQILQHG�WR�WKH�FORVHW��\RX�MXPS�RXW�RI�WKH�VL[�
VWRU\�ZLQGRZ�WR�HVFDSH�DQG�\RX�EUHDN�\RXU�OHJ��

Æ�,Q�WKLV�FDVH��\RX�FDQ�UHFRYHU�IRU�EHLQJ�FRQILQHG�WR�WKH�FORVHW��KRZHYHU��\RX�
FDQQRW�UHFRYHU�IRU�WKH�EURNHQ�OHJ�EHFDXVH�MXPSLQJ�RXW�RI�D�VL[WK�VWRU\�ZLQGRZ�
LV�QRW�D�UHDVRQDEOH�DWWHPSW�WR�HVFDSH��

���1RWH�WKDW�ZKHQ�UHWDLO�VWRUHV�FRQILQH�VXVSHFWHG�VKRSOLIWHUV��WKH\�FDQ�DYRLG�OLDELOLW\�IRU�IDOVH�
LPSULVRQPHQW�LQ�FHUWDLQ�VLWXDWLRQV���7KLV�LV�NQRZQ�DV�WKH�VKRSNHHSHU¶V�SULYLOHJH��

D��8QGHU�WKLV�UXOH��D�PHUFKDQW�PD\�UHDVRQDEO\�FRQILQH�D�SHUVRQ�IRU�D�EULHI�SHULRG�RI�
WLPH�LI�WKH\�KDYH�D�UHDVRQDEOH�EHOLHI�WKDW�D�WKHIW�KDV�RFFXUUHG��DQG�WKH�PHUFKDQW�ZLOO�
QRW�EH�OLDEOH�IRU�IDOVH�LPSULVRQPHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�IDOVH�LPSULVRQPHQW��ZKLFK�LV�WKH�XQODZIXO�UHVWUDLQW�WR�D�ERXQGHG�
DUHD��

�
�
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&+$37(5�����,17(17,21$/�,1)/,&7,21�2)�(027,21$/�',675(66�

$��,QWHQWLRQDO�,QIOLFWLRQ�RI�(PRWLRQDO�'LVWUHVV�²�D�SHUVRQ�DFWV�RXWUDJHRXVO\�WR�FDXVH�DQRWKHU�
SHUVRQ�WR�VXIIHU�VHYHUH�HPRWLRQDO�GLVWUHVV��

���7KH�GHIHQGDQW�PXVW�DFW�LQ�DQ�H[WUHPH�DQG�RXWUDJHRXV�PDQQHU��

D��([WUHPH�DQG�RXWUDJHRXV�FRQGXFW�LV�FRQGXFW�WKDW�H[FHHGV�WKH�ERXQGV�RI�GHFHQW�
EHKDYLRU���:KHWKHU�WKH�GHIHQGDQW¶V�EHKDYLRU�PHHWV�WKLV�VWDQGDUG�LV�D�VXEMHFWLYH�
TXHVWLRQ�WKDW�LV�GHWHUPLQHG�RQ�D�FDVH�E\�FDVH�EDVLV��

���,Q�JHQHUDO��PHUH�LQVXOWV�GR�QRW�ULVH�WR�H[WUHPH�DQG�RXWUDJHRXV�FRQGXFW��
KRZHYHU��UDFLDO�VOXUV�DQG�FRQVLVWHQW�YHUEDO�DVVDXOWV�PD\��

���2WKHU�H[DPSOHV�RI�H[WUHPH�DQG�RXWUDJHRXV�FRQGXFW�LQFOXGH�IDOVHO\�UHSRUWLQJ�
WKDW�D�IDPLO\�PHPEHU�KDV�GLHG��DQG�GLVILJXULQJ�WKH�FRUSVH�RI�D�IDPLO\�PHPEHU��

E��&HUWDLQ�EHKDYLRU�WKDW�UHJXODUO\�LV�QRW�RXWUDJHRXV�PD\�EHFRPH�RXWUDJHRXV�FRQGXFW��

���)RU�LQVWDQFH��ZKHQ�D�GHIHQGDQW�GLUHFWV�KLV�EHKDYLRU�WRZDUGV�YLFWLPV�ZLWK�
FHUWDLQ�VHQVLWLYLWLHV��FKLOGUHQ��WKH�HOGHUO\��DQG�SUHJQDQW�ZRPHQ��

([DPSOH�²�<RXU�SUDQNVWHU�URRPPDWH�NQRZV�WKDW�\RX�KDYH�DQ�DEQRUPDO�IHDU�RI�
VSLGHUV���$V�D�MRNH��KH�SXWV�QXPHURXV�IDNH�UXEEHU�VSLGHUV�LQ�\RXU�EHG���:KHQ�
\RX�JR�WR�EHG��\RX�VXIIHU�D�QHUYRXV�EUHDNGRZQ��

Æ�,Q�WKLV�FDVH��\RX�PD\�KDYH�D�FDXVH�RI�DFWLRQ�EHFDXVH�\RXU�URRPPDWH�
NQHZ�RI�\RXU�IHDU�DQG�DFWHG�LQ�FRPSOHWH�GLVUHJDUG�RI�\RXU�VHQVLWLYLWLHV��

F��$OWKRXJK�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�LV�DQ�LQWHQWLRQDO�WRUW�DQG�RFFXUV�
ZKHQ�WKH�GHIHQGDQW�DFWV�ZLWK�LQWHQW��LW�DOVR�RFFXUV�ZKHQ�WKH�GHIHQGDQW�DFWV�UHFNOHVVO\��

���6R�LI�WKH�GHIHQGDQW�DFWV�HLWKHU�ZLWK�LQWHQW�WR�LQIOLFW�HPRWLRQDO�GLVWUHVV�RU�ZLWK�
UHFNOHVV�GLVUHJDUG�WKDW�HPRWLRQDO�GLVWUHVV�PD\�UHVXOW��KH�PD\�EH�OLDEOH��

���7KH�YLFWLP�PXVW�KDYH�VXIIHUHG�VHYHUH�HPRWLRQDO�GLVWUHVV��

D��6HYHUH�HPRWLRQDO�GLVWUHVV�LQFOXGHV�DQ\�KLJKO\�XQSOHDVDQW�PHQWDO�UHDFWLRQ²IULJKW��
QHUYRXVQHVV��JULHI��DQ[LHW\��VKRFN��KXPLOLDWLRQ²DQG�FDQ�DOVR�LQFOXGH�SK\VLFDO�SDLQ��

���,Q�RUGHU�WR�UHFRYHU�IRU�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��WKH�SODLQWLII�PXVW�SURYH�
WKDW�KH�KDV�VXIIHUHG�DFWXDO�GDPDJHV��

D��$FWXDO�GDPDJHV�FDQ�EH�VKRZQ�LQ�PDQ\�ZD\V��E\�D�ODFN�RI�SURGXFWLYLW\��D�PHQWDO�
GLVRUGHU�GRFXPHQWHG�E\�D�PHQWDO�KHDOWK�SURIHVVLRQDO��RU�WHVWLPRQ\�RI�DQ�DFTXDLQWDQFH�
DERXW�D�FKDQJH�LQ�EHKDYLRU��7KH\�FDQ�DOVR�EH�VKRZQ�E\�SK\VLFDO�ERGLO\�KDUP��

E��1RWH�WKDW�WKLV�LV�WKH�RQO\�LQWHQWLRQDO�WRUW�DJDLQVW�SHUVRQV�WKDW�UHTXLUHV�GDPDJHV��

���)RU�WKH�WRUWV�RI�EDWWHU\��DVVDXOW��DQG�IDOVH�LPSULVRQPHQW��WKH�YLFWLP�PD\�
UHFRYHU�HYHQ�LI�WKH�YLFWLP�GRHV�QRW�VXIIHU�KDUP��

F��1RWH�DOVR�WKDW�WKH�GRFWULQH�RI�WUDQVIHUUHG�LQWHQW�GRHV�127�DSSO\�WR�LQWHQWLRQDO�
LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��
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%��1HJOLJHQW�,QIOLFWLRQ�RI�(PRWLRQDO�'LVWUHVV�

���)RU�QHJOLJHQW�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�WR�RFFXU��WKH�GHIHQGDQW¶V�QHJOLJHQW�FRQGXFW�
PXVW�FDXVH�WKH�SODLQWLII�WR�VXIIHU�D�SK\VLFDO�LQMXU\��

D��0HQWDO�UHDFWLRQV�E\�WKH�YLFWLP�DUH�QRW�VXIILFLHQW�IRU�D�ILQGLQJ�RI�QHJOLJHQW�LQIOLFWLRQ�
RI�HPRWLRQDO�GLVWUHVV��

���0DQ\�MXULVGLFWLRQV�DOORZ�UHFRYHU�IRU�QHJOLJHQW�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�ZKHQ�WKH�
GHIHQGDQW�QHJOLJHQWO\�LQMXUHV�D�IDPLO\�PHPEHU�RI�WKH�YLFWLP��

([DPSOH�²�0RWKHU�DQG�FKLOG�DUH�ZDONLQJ�DORQJ�WKH�VLGHZDON���$�FDU�QHJOLJHQWO\�YHHUV�
RII�WKH�URDG��LW�KLWV�WKH�FKLOG��DQG�WKH�PRWKHU�KDV�D�KHDUW�DWWDFN�ZLWQHVVLQJ�WKH�FROOLVLRQ��

Æ�,Q�WKLV�FDVH��WKH�PRWKHU�PD\�EH�DEOH�WR�UHFRYHU�IRU�QHJOLJHQW�LQIOLFWLRQ�RI�
HPRWLRQDO�GLVWUHVV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��ZKLFK�LV�H[WUHPH�
DQG�RXWUDJHRXV�FRQGXFW�WKDW�UHVXOWV�LQ�VHYHUH�PHQWDO�RU�SK\VLFDO�GDPDJHV��

�
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$��7UHVSDVV�WR�ODQG�²�WKH�LQWHQWLRQDO��XQODZIXO��SK\VLFDO�LQYDVLRQ��RI�DQRWKHU¶V�SURSHUW\��

���7KHUH�PXVW�EH�D�SK\VLFDO�LQYDVLRQ��

D��7KLV�PHDQV�WKH�GHIHQGDQW�PXVW�LQWUXGH�RQ�DQRWKHU¶V�ODQG�LQ�D�UHDO�RU�WDQJLEOH�ZD\���
7KHUHIRUH��VKLQLQJ�D�OLJKW�RQWR�DQRWKHU¶V�SURSHUW\�ZRXOG�QRW�EH�D�WUHVSDVV��

E��$OVR��WKH�SK\VLFDO�LQYDVLRQ�GRHV�QRW�KDYH�WR�EH�ZLWK�RQH¶V�ERG\��LW�FDQ�RFFXU�ZLWK�
DQ�REMHFW�DV�ZHOO��OLNH�D�EDVHEDOO�RU�D�FDU���$V�ORQJ�DV�WKH�GHIHQGDQW�LQWHQWLRQDOO\�
FDXVHV�KLPVHOI�RU�DQ�REMHFW�WR�HQWHU�DQRWKHU¶V�SURSHUW\��WKDW�LV�D�SK\VLFDO�LQYDVLRQ��

([DPSOH�²�&KHZEDFFD�SXVKHV�+DQ�6ROR�RQWR�'DUWK�9DGHU¶V�SURSHUW\��

Æ�,Q�WKLV�FDVH��&KHZEDFFD�KDV�FRPPLWWHG�D�WUHVSDVV���1RWH��KRZHYHU��WKDW�
+DQ�6ROR�KDV�QRW�WUHVSDVVHG�EHFDXVH�KH�GLG�QRW�LQWHQG�WR�JR�RQWR�'DUWK�
9DGHU¶V�WKH�SURSHUW\��

���1RWH�WKDW�D�ODQGRZQHU�RZQV�QRW�RQO\�WKH�VXUIDFH�RI�KLV�ODQG��EXW�DOVR�D�UHDVRQDEOH�
DPRXQW�RI�VSDFH�DERYH�DQG�EHORZ�WKH�ODQG��ZKLFK�PD\�EH�WUHVSDVVHG�XSRQ��

([DPSOH�²�<RX�WKURZ�D�)ULVEHH�RYHU���QHLJKERU¶V�SURSHUW\�DQG�LW�ODQGV�LQ�DQRWKHU¶V��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�\RX�KDYH�QRW�VHW�IRRW�RQ�HLWKHU�SURSHUW\��\RX�KDYH�
FRPPLWWHG���WUHVSDVVHV���1RW�RQO\�DUH�\RX�OLDEOH�WR�WKH�RZQHU�RI�WKH�SURSHUW\�
ZKHUH�WKH�)ULVEHH�ODQGHG��\RX�DUH�DOVR�OLDEOH�WR�WKH�RZQHU�RI�WKH�SURSHUW\�WKDW�
WKH�)ULVEHH�IOHZ�RYHU�EHFDXVH�WKH�)ULVEHH�LQYDGHG�WKH�LPPHGLDWH�DLUVSDFH�DERYH�
WKH�SURSHUW\��

���1RWH�WKDW�ZKHQ�DLUSODQHV�IO\�KLJK�DERYH�SURSHUW\��WKDW�LV�QRW�D�WUHVSDVV�EHFDXVH�D�
ODQGRZQHU�KDV�QR�ULJKWV�WR�DLUVSDFH�DW�WKDW�KHLJKW��
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���$�WUHVSDVV�ZLOO�RFFXU�HYHQ�LI�WKH�GHIHQGDQW�GRHV�QRW�NQRZ�WKDW�WKH�ODQG�EHORQJV�WR�
DQRWKHU�SHUVRQ��

([DPSOH�²�7D\ORU�OLYHV�ZLWK�KHU�JUDQGPRWKHU���:KLOH�7D\ORU�LV�RXW�RI�WRZQ��JUDQGPD�
VHOOV�WKH�KRXVH�ZLWKRXW�WHOOLQJ�7D\ORU���:KHQ�7D\ORU�JHWV�EDFN�IURP�KHU�WULS��VKH�JRHV�
KRPH�WR�KHU�JUDQGPRWKHU¶V�KRXVH��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�7D\ORU�GLG�QRW�NQRZ�WKDW�JUDQGPD�VROG�WKH�KRXVH��
7D\ORU�KDV�FRPPLWWHG�D�WUHVSDVV�DJDLQVW�WKH�QHZ�RZQHU�EHFDXVH�VKH�LQWHQGHG�WR�
HQWHU�RQWR�WKH�SURSHUW\��

���$�WUHVSDVV�FDQ�RFFXU�ZKHQ�WKH�GHIHQGDQW�RQFH�KDG�SHUPLVVLRQ�WR�EH�RQ�SULYDWH�SURSHUW\�
EXW�WKDW�SHUPLVVLRQ�HQGHG�	�WKH�GHIHQGDQW�VWD\HG�RQ�WKH�SURSHUW\�RU�OHIW�VRPHWKLQJ�EHKLQG��

([DPSOH�²�<RX�LQYLWH�6KHUORFN�WR�D�SDUW\�DW�\RXU�KRXVH��'XULQJ�WKH�SDUW\��6KHUORFN�
SODQWV�D�UHFRUGLQJ�GHYLFH�LQ�\RXU�NLWFKHQ���7KH�SDUW\�HQGV�DQG�DOO�WKH�JXHVWV�OHDYH��
LQFOXGLQJ�6KHUORFN��

Æ�,Q�WKLV�FDVH��6KHUORFN�LV�OLDEOH�IRU�WUHVSDVV�EHFDXVH�KH�LQWHQWLRQDOO\�OHIW�WKH�
UHFRUGLQJ�GHYLFH�DIWHU�KH�QR�ORQJHU�KDG�SHUPLVVLRQ�WR�EH�RQ�WKH�SURSHUW\��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WUHVSDVV�WR�ODQG��ZKLFK�LV�WKH�XQODZIXO�SK\VLFDO�LQYDVLRQ�RI�
DQRWKHU¶V�UHDO�SURSHUW\��

�

&+$37(5�����75(63$66�72�&+$77(/6�$1'�&219(56,21�

$��75(63$66�72�&+$77(/6�²�DQ\�LQWHQWLRQDO�LQWHUIHUHQFH�ZLWK�D�SHUVRQ¶V�XVH�RU�
SRVVHVVLRQ�RI�D�SHUVRQDO�LWHP��

���$�FKDWWHO�LV�DQ�LWHP�RI�SHUVRQDO�SURSHUW\��

���*HQHUDOO\��LI�SURSHUW\�LV�VOLJKWO\�GDPDJHG�RU�LI�WKH�SODLQWLII�LV�GHSULYHG�RI�LWV�XVH�IRU�D�
VKRUW�WLPH��WKH�GHIHQGDQW�FRPPLWWHG�WUHVSDVV�WR�FKDWWHOV�DQG�WKH�SODLQWLII�ZLOO�EH�DEOH�WR�
UHFRYHU�WKH�FRVW�RI�UHSDLU�RU�RWKHU�GDPDJHV�IRU�ORVV�RI�XVH��

%��7+(�7257�2)�&219(56,21�²�D�VHYHUH�YHUVLRQ�RI�WUHVSDVV�WR�FKDWWHOV��

���,I�SURSHUW\�LV�VHYHUHO\�GDPDJHG�RU�GHVWUR\HG��RU�LI�WKH�SODLQWLII�LV�GHSULYHG�RI�LWV�XVH�IRU�
DQ�XQUHDVRQDEO\�ORQJ�WLPH��WKH�GHIHQGDQW�ZLOO�EH�OLDEOH�IRU�FRQYHUVLRQ�DQG�ZLOO�KDYH�WR�
FRPSHQVDWH�WKH�SODLQWLII�WKH�IDLU�PDUNHW�YDOXH�RI�WKH�LWHP��

&��,Q�RUGHU�IRU�WKHUH�WR�EH�HLWKHU�WUHVSDVV�WR�FKDWWHOV�RU�FRQYHUVLRQ��WKHUH�PXVW�EH�LQWHUIHUHQFH�
ZLWK�DQRWKHU¶V�SHUVRQDO�SURSHUW\��

���,QWHUIHUHQFH�LQFOXGHV�WDNLQJ�D�FKDWWHO��GDPDJLQJ�LW��LPSDLULQJ�LWV�YDOXH�RU�FRQGLWLRQ�LQ�DQ\�
ZD\��GHVWUR\LQJ�LW��DQG�SUHYHQWLQJ�WKH�RZQHU�IURP�LWV�XVH��

���7KH�PRVW�FRPPRQ�IRUP�RI�WUHVSDVV�WR�FKDWWHOV�RU�FRQYHUVLRQ�LV�WKH�DFW�RI�VWHDOLQJ��

���1RWH�WKDW�VLQFH�DQLPDOV�DUH�SHUVRQDO�SURSHUW\��FDXVLQJ�DQ\�KDUP�WR�DQRWKHU¶V�DQLPDO�DOVR�
FRXOG�EH�DFWLRQDEOH��
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'��)RU�WKHUH�WR�EH�D�WUHVSDVV�WR�FKDWWHOV�RU�D�FRQYHUVLRQ��WKHUH�PXVW�EH�DFWXDO�GDPDJHV��

���$FWXDO�GDPDJHV�LQFOXGH�QRW�RQO\�SK\VLFDO�GDPDJH�WR�WKH�SURSHUW\��EXW�DOVR�GDPDJHV�
UHVXOWLQJ�IURP�ORVV�RI�XVH��

([DPSOH�²�/DQFH�WDNHV�\RXU�ELNH�IRU�D�ILYH�PLQXWH�MR\�ULGH�ZLWKRXW�\RXU�SHUPLVVLRQ��DQG�
UHWXUQV�LW�XQKDUPHG���%HIRUH�WKH�ELNH�ZDV�UHWXUQHG��\RX�ZDQWHG�WR�XVH�LW�EXW�ZHUH�XQDEOH�WR�
GR�VR��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKHUH�ZDV�QR�GDPDJH�WR�WKH�ELNH��/DQFH�KDV�FRPPLWWHG�D�
WUHVSDVV�WR�FKDWWHOV�EHFDXVH�KH�KDV�GHSULYHG�\RX�RI�\RXU�ULJKW�WR�XVH�WKH�ELNH��

+RZHYHU��OHW¶V�DVVXPH�WKDW�\RX�QHYHU�NQHZ�WKH�ELNH�ZDV�JRQH�DQG�LW�ZDV�UHWXUQHG�
XQKDUPHG���,Q�WKLV�FDVH��WKHUH�LV�QR�WUHVSDVV�WR�FKDWWHOV�EHFDXVH�WKHUH�DUH�QR�DFWXDO�
GDPDJHV��

(��1RWH�WKDW�PLVWDNH�LV�QRW�D�GHIHQVH�IRU�WUHVSDVV�WR�FKDWWHOV�RU�FRQYHUVLRQ��

([DPSOH�²�:KLOH�OHDYLQJ�D�SDUW\��(OWRQ�JUDEV�D�MDFNHW�KH�WKLQNV�LV�KLV�IURP�WKH�FRDWURRP���
7KH�MDFNHW�ORRNV�H[DFWO\�OLNH�WKH�RQH�(OWRQ�RZQV��KRZHYHU�LW�EHORQJV�WR�VRPHRQH�HOVH��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�(OWRQ�ZDV�PLVWDNHQ��KH�PD\�EH�OLDEOH�IRU�WUHVSDVV�WR�
FKDWWHOV�EHFDXVH�KH�LQWHQGHG�WR�WDNH�WKH�MDFNHW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WUHVSDVV�WR�FKDWWHOV�DQG�FRQYHUVLRQ��

7UHVSDVV�WR�FKDWWHOV�LV�D�VPDOO�LQWHQWLRQDO�LQWHUIHUHQFH�ZLWK�D�SHUVRQ¶V�XVH�RU�SRVVHVVLRQ�RI�
D�FKDWWHO��

7KH�WRUW�RI�FRQYHUVLRQ�LV�VHYHUH�LQWHUIHUHQFH�ZLWK�DQRWKHU¶V�SHUVRQDO�SURSHUW\��

�
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,Q�FHUWDLQ�VLWXDWLRQV��WKH�GHIHQGDQW�ZLOO�QRW�EH�OLDEOH�IRU�FRPPLWWLQJ�DQ�LQWHQWLRQDO�WRUW���:KHQ�WKH�
GHIHQGDQW�KDV�D�YDOLG�GHIHQVH��WKH�ODZVXLW�ZLOO�EH�GLVPLVVHG���7KH�GHIHQVHV�WR�LQWHQWLRQDO�WRUWV�LQFOXGH��
FRQVHQW��VHOI�GHIHQVH��GHIHQVH�RI�RWKHUV��GHIHQVH�RI�SURSHUW\��UHFDSWXUH�RI�FKDWWHO��ULJKW�RI�HQWU\��DQG�
QHFHVVLW\��

$��&RQVHQW�LV�D�GHIHQVH�IRU�DQ\�LQWHQWLRQDO�WRUW���7KHUH�DUH���W\SHV�RI�FRQVHQW�WKDW�FDQ�EH�JLYHQ��

���([SUHVV�FRQVHQW�²�RFFXUV�ZKHQ�WKH�SODLQWLII�WHOOV�WKH�GHIHQGDQW�WKDW�KH�LV�ZLOOLQJ�WR�
VXEPLW�WR�WKH�DFW��

([DPSOH�²�%UXWXV�WHOOV�3RSH\H�WR�SXQFK�KLP�LQ�WKH�VWRPDFK�EHFDXVH�KH�ZDQWV�WR�
VKRZ�RII�WR�2OLYH�2LO���3RSH\H�SXQFKHV�KLP�LQ�WKH�VWRPDFK��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�D�EDWWHU\�ZDV�FRPPLWWHG��3RSH\H�ZLOO�QRW�EH�OLDEOH�
EHFDXVH�%UXWXV�H[SUHVVO\�FRQVHQWHG�WR�WKH�FRQWDFW��

�
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D��,I�H[SUHVV�FRQVHQW�LV�JLYHQ�DV�D�UHVXOW�RI�D�PLVWDNH�RU�GXUHVV��RU�LV�REWDLQHG�WKURXJK�
IUDXG��LW�LV�LQYDOLG��

([DPSOH�²�-XOLD�&KLOG�VHYHUHO\�FXWV�KHU�ILQJHU�ZKLOH�FRRNLQJ���6KH�JRHV�WR�WKH�
KRVSLWDO�DQG�DVNV�IRU�D�GRFWRU�WR�VWLWFK�XS�KHU�ILQJHU���7KH�KRVSLWDO�VHQGV�LQ�D�
PDQ�ZLWK�D�ZKLWH�FRDW�ZKR�WHQGV�WR�KHU�LQMXU\���$IWHUZDUGV��-XOLD�OHDUQV�WKDW�LW�
ZDV�DQ�XQOLFHQVHG�PHGLFDO�VWXGHQW�ZKR�VWLWFKHG�KHU�XS��QRW�D�GRFWRU��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�-XOLD�FRQVHQWHG�WR�WKH�WRXFKLQJ��WKH�FRQVHQW�
ZDV�LQHIIHFWLYH�DQG�-XOLD�PD\�UHFRYHU�IRU�EDWWHU\��

���,PSOLHG�FRQVHQW�

D��&RQVHQW�WKDW�LV�LQIHUUHG�E\�WKH�SODLQWLII¶V�FRQGXFW��

([DPSOH�²�<RX�PHHW�ZLWK�VRPH�IULHQGV�WR�SOD\�WDFNOH�IRRWEDOO���<RX�DUH�
WDFNOHG�DQG�VXIIHU�DQ�LQMXU\��

Æ�,Q�WKLV�FDVH��\RX�FDQQRW�UHFRYHU�IRU�EDWWHU\�EHFDXVH�\RX�LPSOLFLWO\�
FRQVHQWHG�WR�WKH�FRQWDFW�E\�WDNLQJ�SDUW�LQ�WKH�JDPH�DQG�FRQWDFW�LV�
FXVWRPDU\�LQ�WDFNOH�IRRWEDOO��

E��&RQVHQW�FDQ�DOVR�EH�LPSOLHG�E\�WKH�ODZ��SDUWLFXODUO\�LQ�HPHUJHQF\�VLWXDWLRQV��

([DPSOH�²�*HRUJH�LV�XQFRQVFLRXV�DQG�EURXJKW�WR�WKH�HPHUJHQF\�URRP���$�
VXUJHRQ�UXVKHV�LQ�WR�SHUIRUP�VXUJHU\��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�*HRUJH�GLG�QRW�H[SUHVVO\�SHUPLW�WKH�VXUJHRQ�
WR�WRXFK�KLP��WKH�FRQVHQW�LV�LPSOLHG�DV�D�PDWWHU�RI�ODZ��DQG�*HRUJH�FDQQRW�
UHFRYHU�IRU�D�EDWWHU\��

%��:KHQ�FRQVHQW�LV�JLYHQ��WKH�GHIHQGDQW�PXVW�VWD\�ZLWKLQ�WKH�VFRSH�RI�WKH�FRQVHQW��

([DPSOH�²�/HW¶V�DVVXPH�WKDW�GXULQJ�\RXU�WDFNOH�IRRWEDOO�JDPH��0LNH�SXQFKHV�\RX�LQ�WKH�
IDFH��

Æ�,Q�WKLV�FDVH��0LNH�ZLOO�EH�OLDEOH�IRU�EDWWHU\�EHFDXVH�\RX�RQO\�FRQVHQWHG�WR�FRQWDFW�
UHVXOWLQJ�IURP�WKH�IRRWEDOO�JDPH��DQG�0LNH�H[FHHGHG�WKH�ERXQGDULHV�RI�WKH�FRQVHQW�E\�
SXQFKLQJ�\RX��

&��)RU�WKH�GHIHQVH�RI�FRQVHQW�WR�DSSO\��WKH�SODLQWLII�PXVW�KDYH�WKH�FDSDFLW\�WR�JLYH�FRQVHQW��

D��7KHUHIRUH��WKRVH�ZKR�DUH�FKLOGUHQ��WKRVH�ZKR�DUH�LQWR[LFDWHG��DQG�WKRVH�ZKR�DUH�
XQFRQVFLRXV��GR�QRW�KDYH�WKH�FDSDFLW\�WR�JLYH�FRQVHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GHIHQVH�RI�FRQVHQW�IRU�LQWHQWLRQDO�WRUWV��

�
�
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$��8QGHU�WKH�6(/)�'()(16(�GRFWULQH��D�SHUVRQ�PD\�XVH�UHDVRQDEOH�IRUFH�LQ�UHVSRQVH�WR�D�
UHDVRQDEOH�EHOLHI�WKDW�D�WRUW�LV�EHLQJ�FRPPLWWHG�RU�LV�DERXW�WR�EH�FRPPLWWHG��

���,Q�RWKHU�ZRUGV��LI�WKH�GHIHQGDQW�EHOLHYHV�WKHUH�LV�D�WKUHDW�RI�LPPLQHQW�KDUP��KH�LV�
SULYLOHJHG�WR�SUHYHQW�WKH�WKUHDWHQHG�KDUP���+RZHYHU��RQFH�WKH�WKUHDW�LV�WHUPLQDWHG�WKH�
GHIHQGDQW�QR�ORQJHU�KDV�WKH�ULJKW�WR�XVH�IRUFH�LQ�VHOI�GHIHQVH��

���)RU�VHOI�GHIHQVH�WR�EH�YDOLG��WKH�IRUFH�XVHG�PXVW�EH�UHDVRQDEOH���7KLV�PHDQV�WKDW�IRUFH�
PXVW�EH�SURSRUWLRQDWH�WR�WKH�WKUHDWHQHG�KDUP��

([DPSOH�²�$Q�ROG�PDQ�ZLWK�D�FDQH�FRPHV�XS�WR�\RX�RQ�WKH�VWUHHW�DQG�VWDUWV�WDSSLQJ�
\RXU�VKLQ�ZLWK�KLV�FDQH���,Q�UHVSRQVH��\RX�SXOO�RXW�D�JXQ�DQG�VKRRW�WKH�PDQ�LQ�WKH�OHJ��

Æ�,Q�WKLV�FDVH��WKH�IRUFH�XVHG�ZDV�XQUHDVRQDEOH��DQG�\RX�ZLOO�QRW�EH�DEOH�WR�XVH�
VHOI�GHIHQVH�DV�D�YDOLG�GHIHQVH��

���,Q�FHUWDLQ�VLWXDWLRQV��D�SHUVRQ�PD\�XVH�GHDGO\�IRUFH�DV�VHOI�GHIHQVH��

D��8QGHU�WKH�JHQHUDO�UXOH��GHDGO\�IRUFH�PD\�EH�XVHG�RQO\�ZKHQ�WKH�GHIHQGDQW�LV�
WKUHDWHQHG�ZLWK�GHDWK�RU�VHULRXV�ERGLO\�LQMXU\���

E��'HDGO\�IRUFH�PD\�EH�XVHG�IRU�VHOI�GHIHQVH�DQG�GHIHQVH�RI�RWKHUV��EXW�QHYHU�IRU�
GHIHQVH�RI�SURSHUW\��

���:KHQ�D�GHIHQGDQW�LV�IDFHG�ZLWK�D�WKUHDW�RI�LPPLQHQW�KDUP��WKH�GHIHQGDQW�GRHV�QRW�KDYH�D�
GXW\�WR�UHWUHDW��

D��7KLV�PHDQV�WKDW�WKH�GHIHQGDQW�FDQ�XVH�VHOI�GHIHQVH�HYHQ�LI�KH�LV�DEOH�WR�HVFDSH�WKH�
WKUHDWHQHG�KDUP��

E���6RPH�MXULVGLFWLRQV�UHTXLUH�D�GHIHQGDQW�WR�UHWUHDW�EHIRUH�XVLQJ�GHDGO\�IRUFH�LQ�
VHOI�GHIHQVH��EXW�PRVW�DJUHH�WKHUH�LV�QR�GXW\�WR�UHWUHDW�ZKHQ�LQVLGH�\RXU�RZQ�KRPH��

%��'()(16(�2)�27+(56�

���/LNH�VHOI�GHIHQVH��WKH�GHIHQGDQW�FDQ�XVH�UHDVRQDEOH�IRUFH�WR�SURWHFW�DQRWKHU�LQGLYLGXDO�
IURP�WKH�WKUHDW�RI�LPPHGLDWH�KDUP��

���7KH�GHIHQGDQW�LV�RQO\�DOORZHG�WR�XVH�WKH�OHYHO�RI�IRUFH�WKDW�WKH�WKLUG�SHUVRQ�KLPVHOI�ZRXOG�
KDYH�EHHQ�DOORZHG�WR�XVH��

&��'()(16(�2)�3523(57<�

���8QGHU�GHIHQVH�RI�SURSHUW\��WKH�GHIHQGDQW�PD\�XVH�UHDVRQDEOH�IRUFH�WR�SUHYHQW�D�WRUW�
DJDLQVW�KLV�SURSHUW\�²�ERWK�ODQG�DQG�FKDWWHOV��

���7KH�IRUFH�XVHG�IRU�GHIHQVH�RI�SURSHUW\�PXVW�EH�UHDVRQDEOH�DQG�GHDGO\�IRUFH�FDQ�QHYHU�EH�
XVHG�WR�GHIHQG�SURSHUW\��

([DPSOH�²�3\UR�3DXO�LV�VWDQGLQJ�QH[W�WR�\RXU�FDU�ZLWK�D�OLJKWHU�DQG�JDVROLQH�DQG�
WKUHDWHQLQJ�WR�OLJKW�LW�RQ�ILUH���,Q�UHVSRQVH��\RX�SXVK�KLP�DZD\�IURP�WKH�FDU��

Æ�,Q�WKLV�FDVH��\RX�KDYH�XVHG�UHDVRQDEOH�IRUFH�WR�GHIHQG�\RXU�SURSHUW\��
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([DPSOH�²�$IWHU�UHSHDWHG�EUHDN�LQV��5DPER�LQVWDOOV�D�VKRWJXQ�ERRE\�WUDS�LQVLGH�KLV�
KRPH�ZKLOH�KH�JRHV�RQ�YDFDWLRQ���$Q�LQWUXGHU�HQWHUV�KLV�KRPH�DQG�LV�VKRW�DQG�LQMXUHG��

Æ�,Q�WKLV�FDVH��5DPER�ZLOO�EH�OLDEOH�EHFDXVH�GHDGO\�IRUFH�FDQQRW�EH�XVHG�WR�
GHIHQG�SURSHUW\��

�+RZHYHU��QRWH�WKDW�LI�5DPER�KDG�LQVWHDG�VHW�XS�WKH�VKRWJXQ�WUDS�DW�KLV�
EHGURRP�GRRU�ZKLOH�KH�ZDV�VOHHSLQJ��EHFDXVH�KH�ZDV�LQ�UHDVRQDEOH�IHDU�RI�
KLV�OLIH���5DPER�PD\�KDYH�D�YDOLG�GHIHQVH�EHFDXVH�WKHUH�ZDV�D�WKUHDW�RI�
GHDGO\�KDUP�WR�5DPER�KLPVHOI��

���1RWH�WKDW�D�SHUVRQ�PD\�XVH�UHDVRQDEOH�IRUFH�QRW�RQO\�WR�SURWHFW�SURSHUW\��EXW�DOVR�WR�
UHJDLQ�SRVVHVVLRQ�RI�ZURQJIXOO\�WDNHQ�SURSHUW\��

D��+RZHYHU��WKH�GHIHQGDQW�ZLOO�KDYH�WKLV�SULYLOHJH�RQO\�LPPHGLDWHO\�DIWHU�WKH�FKDWWHO�
ZDV�WDNHQ��ZKLOH�WKH�GHIHQGDQW�LV�LQ�KRW�SXUVXLW�RI�WKH�LWHP��

E��$OVR�QRWH�WKDW�IRUFH�FDQ�RQO\�EH�XVHG�DJDLQVW�WKH�SHUVRQ�ZKR�ZURQJIXOO\�WRRN�WKH�
SURSHUW\��QRW�DJDLQVW�DQ\�WKLUG�SDUW\��

���,Q�FHUWDLQ�FLUFXPVWDQFHV��D�SHUVRQ�PD\�EH�SULYLOHJHG�WR�HQWHU�DQRWKHU¶V�ODQG�WR�UHFODLP�
FKDWWHOV�WKDW�DUH�RQ�WKH�SURSHUW\��

D��$OWKRXJK�MXULVGLFWLRQV�GLIIHU��WKH\�JHQHUDOO\�DJUHH�WKDW�WKH�GHIHQGDQW�PD\�HQWHU�
DQRWKHU¶V�ODQG�WR�UHFODLP�D�FKDWWHO�ZKHQ�WKH\�GR�VR�LQ�D�UHDVRQDEOH�PDQQHU���7KLV�
HQWDLOV�WKDW�WKH�GHIHQGDQW�DVNV�WKH�ODQGRZQHU�IRU�SHUPLVVLRQ�WR�HQWHU���

���1RWH�WKDW�XQGHU�WKH�VKRSNHHSHU
V�SULYLOHJH��PHUFKDQWV�PD\�EH�SHUPLWWHG�WR�XVH�IRUFH�DQG�
WHPSRUDULO\�GHWDLQ�D�SHUVRQ�IRU�LQYHVWLJDWLRQ�ZKHQ�WKH\�UHDVRQDEO\�EHOLHYH�WKDW�SHUVRQ�LV�
VWHDOLQJ�PHUFKDQGLVH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�VHOI�GHIHQVH��GHIHQVH�RI�RWKHUV��DQG�GHIHQVH�RI�SURSHUW\��

�
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7KH�GHIHQVH�RI�QHFHVVLW\�JLYHV�WKH�GHIHQGDQW�D�SULYLOHJH�WR�WDNH�RU�XVH�WKH�SURSHUW\�RI�DQRWKHU�LQ�
DQ�HPHUJHQF\���1HFHVVLW\�RQO\�DSSOLHV�WR�LQWHQWLRQDO�WRUWV�DJDLQVW�SURSHUW\����

$��7KHUH�DUH���W\SHV�RI�QHFHVVLW\��SXEOLF�QHFHVVLW\�DQG�SULYDWH�QHFHVVLW\��

���3XEOLF�QHFHVVLW\�RFFXUV�ZKHQ�SURSHUW\�RI�DQRWKHU�LV�XVHG�WR�SURWHFW�WKH�FRPPXQLW\�RU�D�
ODUJH�JURXS�RI�SHRSOH��

D��:KHQ�WKH�GHIHQVH�RI�SXEOLF�QHFHVVLW\�DSSOLHV��WKH�GHIHQGDQW�ZLOO�QRW�EH�OLDEOH�IRU�WKH�
WUHVSDVV�RU�DQ\�GDPDJHV�FDXVHG�DV�D�UHVXOW��

([DPSOH�²�$�ILUH�LV�VSUHDGLQJ�WKURXJKRXW�/RLV¶�QHLJKERUKRRG��7R�SUHYHQW�WKH�ILUH�
IURP�VSUHDGLQJ�WR�PRUH�KRPHV��6XSHUPDQ�OLIWV�XS�/RLV¶�KRPH�DQG�KXUOV�LW�LQWR�VSDFH��

Æ�,Q�WKLV�FDVH��6XSHUPDQ�ZLOO�KDYH�D�GHIHQVH�IRU�KLV�WUHVSDVV��DQG�KH�ZLOO�QRW�EH�
OLDEOH�IRU�/RLV¶�GHVWUR\HG�KRPH��
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���3ULYDWH�QHFHVVLW\�RFFXUV�ZKHQ�DQRWKHU¶V�SURSHUW\�LV�XVHG�WR�SURWHFW�WKH�GHIHQGDQW��

D��:KHQ�WKH�GHIHQVH�RI�SULYDWH�QHFHVVLW\�DSSOLHV��WKH�GHIHQGDQW�ZLOO�KDYH�D�GHIHQVH�IRU�
WKH�WUHVSDVV��KRZHYHU��KH�ZLOO�EH�OLDEOH�IRU�DQ\�GDPDJHV�FDXVHG�E\�WKH�WUHVSDVV��

([DPSOH�²�$�KXUULFDQH�DSSURDFKHV�DQ�DUHD�ZKHUH�'DOH�LV�ULGLQJ�LQ�KLV�ERDW���7R�
SUHYHQW�GDPDJH�WR�KLV�ERDW��'DOH�VHFXUHV�LW�WR�D�QHDUE\�GRFN�ZLWKRXW�WKH�GRFN�RZQHU¶V�
SHUPLVVLRQ���$V�D�UHVXOW��WKH�ERDW�FDXVHV������LQ�GDPDJH�WR�WKH�GRFN��

Æ�,Q�WKLV�FDVH��ZKLOH�'DOH�FDQQRW�EH�KHOG�OLDEOH�IRU�WKH�WUHVSDVV�EHFDXVH�WKH�XVH�
RI�WKH�GRFN�ZDV�IRU�D�SULYDWH�QHFHVVLW\��'DOH�ZLOO�KRZHYHU�EH�OLDEOH�IRU������LQ�
UHVXOWLQJ�GDPDJH�WR�WKH�GRFN��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GHIHQVH�RI�QHFHVVLW\�IRU�LQWHQWLRQDO�WRUWV�DJDLQVW�SURSHUW\��

:H�OHDUQHG�WKDW�LQ�HPHUJHQF\�VLWXDWLRQV��D�GHIHQGDQW�PD\�EH�SULYLOHJHG�WR�WDNH�RU�XVH�
DQRWKHU
V�SURSHUW\��

:KHQ�WKH�GHIHQGDQW�FRPPLWV�D�WUHVSDVV�IRU�WKH�JRRG�RI�WKH�FRPPXQLW\��WKDW�LV�D�SXEOLF�
QHFHVVLW\��ZKLFK�VHUYHV�DV�DQ�DEVROXWH�GHIHQVH��

2Q�WKH�RWKHU�KDQG��LI�WKH�GHIHQGDQW�FRPPLWV�D�WUHVSDVV�WR�SURWHFW�DQ�LQWHUHVW�RI�KLV�RZQ��WKDW�
LV�D�SULYDWH�QHFHVVLW\��DQG�WKH�GHIHQGDQW�FDQ�EH�OLDEOH�IRU�DQ\�UHVXOWLQJ�GDPDJHV��

�
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1HJOLJHQFH�LV�WKH�IDLOXUH�WR�DFW�ZLWK�WKH�OHYHO�RI�FDUH�WKDW�D�UHDVRQDEOH�SHUVRQ�ZRXOG�KDYH�
H[HUFLVHG�XQGHU�WKH�VDPH�FLUFXPVWDQFHV���7KH�WRUW�RI�QHJOLJHQFH�DOORZV�D�YLFWLP�WR�UHFRYHU�IRU�KDUP�WKDW�
WKH�GHIHQGDQW�GLG�QRW�LQWHQG�WR�FDXVH��EXW�ZDV�FDXVHG�E\�DFFLGHQW��

$��7KHUH�DUH���HOHPHQWV�WKDW�PDNH�XS�WKH�SULPD�IDFLH�FDVH�IRU�QHJOLJHQFH�²�GXW\��EUHDFK��
FDXVDWLRQ��DQG�GDPDJHV���(DFK�HOHPHQW�PXVW�EH�SURYHG�LQ�RUGHU�IRU�WKH�SODLQWLII�WR�UHFRYHU�XQGHU�
QHJOLJHQFH��

���'XW\�

D��7R�UHFRYHU�XQGHU�D�WKHRU\�RI�QHJOLJHQFH��WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKH�GHIHQGDQW�
RZHG�D�GXW\�WR�WKH�SODLQWLII��

E��,Q�RXU�VRFLHW\��HYHU\RQH�KDV�D�GXW\�WR�FRQGXFW�WKHPVHOYHV�DV�D�UHDVRQDEOH�SHUVRQ�
ZRXOG�XQGHU�VLPLODU�FLUFXPVWDQFHV��

F��1RWH�WKDW�LQ�FHUWDLQ�FDVHV��WKH�OHYHO�RI�FDUH�WKDW�LV�RZHG�ZLOO�YDU\�GHSHQGLQJ�RQ�WKH�
FLUFXPVWDQFHV�RU�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�SODLQWLII�DQG�GHIHQGDQW��

���%UHDFK�

D��2QFH�D�GXW\�RI�FDUH�KDV�EHHQ�HVWDEOLVKHG��WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKH�GHIHQGDQW�
KDV�EUHDFKHG�WKH�GXW\��

E��1RWH�WKDW�D�EUHDFK�PD\�FRQVLVW�RI�HLWKHU�DQ�DFW��RU�DQ�RPLVVLRQ�WR�DFW�ZKHQ�WKHUH�LV�D�
GXW\�WR�GR�VR��



ϭϲ� �������������������������������������������������������������������������������������� �

���&DXVDWLRQ�

D��,Q�GHWHUPLQLQJ�FDXVH��WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKH�GHIHQGDQW¶V�DFW�ZDV�WKH�DFWXDO�
DQG�SUR[LPDWH�FDXVH�RI�WKH�KDUP����7KLV�PHDQV�WKDW�WKH�EUHDFK�PXVW�KDYH�DFWXDOO\�
FDXVHG�WKH�SODLQWLII¶V�LQMXU\�DQG�DOVR�WKDW�WKH�KDUP�ZDV�D�IRUHVHHDEOH�UHVXOW�RI�WKH�
EUHDFK���

���'DPDJHV�

D��/DVWO\��WKH�SODLQWLII�PXVW�VKRZ�WKDW�KH�KDV�EHHQ�LQMXUHG�DV�D�UHVXOW�RI�WKH�GHIHQGDQW¶V�
EUHDFK���,I�WKH�SODLQWLII�GRHV�QRW�VXIIHU�KDUP��KH�FDQQRW�UHFRYHU�IRU�QHJOLJHQFH��

%���1RWH�WKDW�LI�D�SODLQWLII�VXFFHVVIXOO\�SURYHV�DOO���HOHPHQWV�DQG�PDNHV�D�SULPD�IDFLH�FDVH�IRU�
QHJOLJHQFH��WKH�ODZVXLW�VWLOO�PD\�EH�GLVPLVVHG�EHFDXVH�WKHUH�DUH�VHYHUDO�GHIHQVHV�WR�QHJOLJHQFH��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�RXU�GLVFXVVLRQ�RQ�QHJOLJHQFH��DQG�ZH�OHDUQHG�WKH���HOHPHQWV�WKDW�
PDNH�XS�D�FODLP�IRU�QHJOLJHQFH��

�

&+$37(5������'87<�

$��,Q�RXU�VRFLHW\��HYHU\RQH�KDV�D�GXW\�WR�EHKDYH�OLNH�D�UHDVRQDEOH�SHUVRQ���+RZHYHU��WKH�
UHDVRQDEOH�SHUVRQ�VWDQGDUG�RI�FDUH�ZLOO�YDU\�IURP�FDVH�WR�FDVH��

([DPSOH�²�-HQ�LV�GULYLQJ�RQ�D�FRXQWU\�GLUW�URDG�LQ�WKH�PLGGOH�RI�QRZKHUH���6KH�DFFLGHQWO\�
UXQV�D�VWRS�VLJQ�DQG�KLWV�%LOO\�%RE��

Æ�,Q�WKLV�FDVH��-HQ�KDG�D�GXW\�WR�GULYH�DV�D�UHDVRQDEOH�SHUVRQ�ZRXOG�GULYH��ZKLFK�
HQWDLOV�SD\LQJ�DWWHQWLRQ�DQG�REH\LQJ�WUDIILF�ODZV��

([DPSOH�²�,QVWHDG�DVVXPH�WKDW�-HQ�LV�GULYLQJ�WKURXJK�D�VFKRRO�]RQH�FURZGHG�ZLWK�VWXGHQWV��
DQG�DFFLGHQWO\�UXQV�D�VWRS�VLJQ�DQG�KLWV�D�VFKRROJLUO��

Æ�,Q�WKLV�FDVH��-HQ�ZLOO�EH�KHOG�WR�D�KLJKHU�VWDQGDUG�EHFDXVH�WKH�OHYHO�RI�FDUH�UHTXLUHG�
WR�GULYH�LQ�D�VFKRRO�]RQH�LV�PXFK�KLJKHU�WKDQ�ZKHQ�GULYLQJ�RQ�DQ�HPSW\�FRXQWU\�URDG��

%��,Q�WKH�PDMRULW\�RI�MXULVGLFWLRQV��D�GHIHQGDQW�RZHV�D�GXW\�RI�FDUH�RQO\�WR�IRUHVHHDEOH�YLFWLPV��

���7KLV�LV�-XVWLFH�&DUGR]R
V�]RQH�RI�GDQJHU�UXOH�IURP�WKH�ODQGPDUN�WRUW�FDVH�3DOVJUDI�YHUVXV�
/RQJ�,VODQG�5DLOURDG�&RPSDQ\���������

)DFWV�²�$�WUDLQ�HPSOR\HH�GURSSHG�D�VPDOO�SDFNDJH�ZKLFK�KDSSHQHG�WR�FRQWDLQ�
ILUHZRUNV���7KHUH�ZDV�DQ�H[SORVLRQ��ZKLFK�FDXVHG�KHDY\�VFDOHV�DOO�WKH�ZD\�DW�WKH�RWKHU�
HQG�RI�WKH�SODWIRUP�WR�IDOO�DQG�LQMXUH�WKH�SODLQWLII��

+ROGLQJ�²�-XVWLFH�&DUGR]R��PDMRULW\��KHOG�WKDW�D�GHIHQGDQW�RZHV�D�GXW\�RQO\�WR�
IRUHVHHDEOH�YLFWLPV���6LQFH�LW�ZDV�XQOLNHO\�SODLQWLII�ZRXOG�EH�KDUPHG�E\�WKH�GURSSHG�
SDFNDJH��VKH�ZDV�RXWVLGH�WKH�IRUHVHHDEOH�]RQH�RI�GDQJHU�DQG�FRXOG�QRW�UHFRYHU��

�1RWH�WKDW�D�PLQRULW\�RI�MXULVGLFWLRQV�IROORZ�-XVWLFH�$QGUHZ¶V�GLVVHQW�IURP�
3DOVJUDI��ZKLFK�KHOG�WKDW�D�GXW\�RI�FDUH�LV�RZHG�WR�HYHU\RQH��HYHQ�WKRVH�ZKR�DUH�
QRW�UHDVRQDEO\�IRUHVHHDEOH�YLFWLPV��
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&��$�GHIHQGDQW�RZHV�D�GXW\�QRW�RQO\�WR�IRUHVHHDEOH�YLFWLPV��EXW�DOVR�WR�DQ\RQH�ZKR�JRHV�WR�WKH�
UHVFXH�RI�D�YLFWLP��

���2QFH�D�YLFWLP�KDV�EHHQ�SXW�LQ�GDQJHU��LW�LV�IRUHVHHDEOH�WKDW�VRPHRQH�ZRXOG�DWWHPSW�WR�
UHVFXH�WKH�YLFWLP���7KHUHIRUH��D�GHIHQGDQW�ZLOO�EH�OLDEOH�IRU�DQ\�LQMXULHV�FDXVHG�E\�D�UHVFXH�
DWWHPSW��XQOHVV�WKH�UHVFXH�DWWHPSW�ZDV�XQUHDVRQDEOH��

���+RZHYHU��D�GHIHQGDQW�LV�JHQHUDOO\�QRW�OLDEOH�ZKHQ�SURIHVVLRQDO�UHVFXHUV��OLNH�ILUHPHQ��DUH�
LQMXUHG�FRPLQJ�WR�WKH�DLG�RI�D�YLFWLP�LQ�GDQJHU��

'��,Q�JHQHUDO��WKHUH�LV�QR�DIILUPDWLYH�GXW\�WR�DFW��

���7KLV�PHDQV�D�UHDVRQDEOH�SHUVRQ�LV�QRW�XQGHU�D�GXW\�WR�JR�WR�WKH�DLG�RI�RWKHUV�LQ�GDQJHU��

([DPSOH�²�<RX�DUH�ZDONLQJ�GRZQ�WKH�VLGHZDON�DW�QLJKW�DQG�VHH�D�KHOSOHVV�PDQ�
EOHHGLQJ�WR�GHDWK�DIWHU�EHLQJ�KLW�E\�D�FDU���<RX�ZDON�E\�DQG�GR�QRWKLQJ�WR�KHOS�KLP��

Æ�,Q�WKLV�FDVH��\RX�FDQQRW�EH�KHOG�OLDEOH�EHFDXVH�WKHUH�LV�QR�OHJDO�GXW\�WR�UHVFXH�
D�VWUDQJHU�LQ�DQ�HPHUJHQF\��

���+RZHYHU��WKHUH�DUH���VLWXDWLRQV�ZKHUH�DQ�DIILUPDWLYH�GXW\�WR�DFW�GRHV�H[LVW��

�L��:KHQ�WKHUH�LV�D�VSHFLDO�UHODWLRQVKLS�EHWZHHQ�WKH�SDUWLHV�²�OLNH�EHWZHHQ�SDUHQW�
DQG�FKLOG��EHWZHHQ�HPSOR\HU�DQG�HPSOR\HH��DQG�EHWZHHQ�KRVW�DQG�JXHVW��

�LL��,I�WKH�GHIHQGDQW�YROXQWDULO\�FKRRVHV�WR�KHOS�D�YLFWLP�LQ�GDQJHU��WKH�GHIHQGDQW�
ZLOO�WKHQ�RZH�WKH�YLFWLP�D�GXW\�RI�UHDVRQDEOH�FDUH�DQG��LQ�PRVW�MXULVGLFWLRQV��PXVW�
ILQLVK�WKH�UHVFXH�HIIRUWV��

�LLL��7KH�GHIHQGDQW�ZLOO�KDYH�D�GXW\�RI�UHVFXH�ZKHQ�WKH�GHIHQGDQW�ZDV�UHVSRQVLEOH�IRU�
SXWWLQJ�WKH�SODLQWLII�LQ�GDQJHU�LQ�WKH�ILUVW�SODFH��

�LY��,I�WKH�VWDWH�KDV�SDVVHG�D�ODZ�WKDW�UHTXLUHV�SHRSOH�WR�DVVLVW�RWKHUV�LQ�FHUWDLQ�
HPHUJHQF\�VLWXDWLRQV��WKHQ�WKH�GHIHQGDQW�PD\�KDYH�D�VWDWXWRU\�GXW\�RI�UHVFXH��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�RXU�GLVFXVVLRQ�RI�GXW\��WKH�ILUVW�HOHPHQW�RI�QHJOLJHQFH��

�

&+$37(5������67$1'$5'6�2)�&$5(�

$OWKRXJK�HYHU\ERG\�KDV�D�GXW\�WR�DFW�ZLWK�UHDVRQDEOH�FDUH��WKH�OHYHO�RI�FDUH�ZLOO�YDU\�IRU�HDFK�
VLWXDWLRQ���7KH�VWDQGDUG�RI�FDUH�DSSOLFDEOH�LQ�HDFK�FDVH�GHSHQGV�QRW�RQO\�RQ�WKH�FLUFXPVWDQFHV�WKDW�
H[LVWHG�DW�WKH�WLPH��EXW�DOVR�UHTXLUHV�ORRNLQJ�DW�WKH�GHIHQGDQW�DQG�KLV�UHODWLRQVKLS�ZLWK�WKH�SODLQWLII��

$��$�SHUVRQ�ZLWK�D�',6$%,/,7<�

���5XOH�²�*HQHUDOO\��D�SHUVRQ�ZLWK�D�GLVDELOLW\�KDV�D�GXW\�WR�DFW�DV�D�UHDVRQDEOH�SHUVRQ�ZLWK�
WKH�VDPH�GLVDELOLW\�ZRXOG�KDYH�DFWHG��

([DPSOH�²�,I�D�EOLQG�SHUVRQ�FURVVHV�WKH�URDG�DQG�FDXVHV�DQ�DFFLGHQW²ZKLOH�WKH�EOLQG�
SHUVRQ�ZLOO�QRW�EH�KHOG�WR�WKH�VDPH�VWDQGDUG�RI�FDUH�DV�D�SHUVRQ�ZLWK�H\HVLJKW²WKH�
EOLQG�SHUVRQ�FDQ�EH�IRXQG�QHJOLJHQW�LI�D�UHDVRQDEOH�EOLQG�SHUVRQ�ZRXOG�QRW�KDYH�
FURVVHG�WKH�URDG�XQGHU�WKH�FLUFXPVWDQFHV��
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%��7KHUH�LV�D�VSHFLDO�VWDQGDUG�RI�FDUH�IRU�&+,/'5(1�

���5XOH�²�,Q�PRVW�MXULVGLFWLRQV��FKLOGUHQ��PHDQLQJ�PLQRUV�RU�SHUVRQV�\RXQJHU�WKDQ����\HDUV�
RI�DJH��DUH�UHTXLUHG�WR�DFW�DV�D�UHDVRQDEOH�FKLOG�RI�OLNH�DJH�DQG�PDWXULW\�ZRXOG�DFW��

D���+RZHYHU��LI�D�FKLOG�HQJDJHV�LQ�DQ�DGXOW�DFWLYLW\�RU�DQ�LQKHUHQWO\�GDQJHURXV�
DFWLYLW\��WKHQ�WKH�FKLOG�PD\�EH�KHOG�WR�D�UHDVRQDEOH�DGXOW�SHUVRQ�VWDQGDUG��

([DPSOH�²�-LPP\��D����\HDU�ROG�ER\��VWHDOV�D�FDU�DQG�DFFLGHQWDOO\�KLWV�D�SHGHVWULDQ���7KH�
SHGHVWULDQ�VXHV�-LPP\�IRU�QHJOLJHQFH��

Æ�,Q�WKLV�FDVH��-LPP\�ZLOO�EH�KHOG�WR�WKH�VDPH�VWDQGDUG�RI�FDUH�DV�D�UHDVRQDEOH�DGXOW�
EHFDXVH�-LPP\�ZDV�HQJDJHG�LQ�WKH�DGXOW�DFWLYLW\�RI�GULYLQJ�D�FDU��

���1RWH�WKDW�LQ�PDQ\�MXULVGLFWLRQV��FKLOGUHQ�XQGHU�WKH�DJH�RI���FDQQRW�EH�KHOG�OLDEOH�IRU�
QHJOLJHQFH���$QG�IRU�FKLOGUHQ�EHWZHHQ�WKH�DJHV�RI���DQG�����WKHUH�LV�D�UHEXWWDEOH�
SUHVXPSWLRQ�WKDW�WKH\�DUH�LQFDSDEOH�RI�QHJOLJHQFH��

&��352)(66,21$/6�DUH�KHOG�WR�D�KLJKHU�VWDQGDUG�RI�FDUH�WKDQ�WKH�UHDVRQDEOH�SHUVRQ��

���5XOH�²�3URIHVVLRQDOV�DUH�UHTXLUHG�WR�DFW�DV�D�UHDVRQDEOH�SHUVRQ�ZLWK�WKH�VDPH�NQRZOHGJH��
VNLOOV�DQG�H[SHULHQFH�ZRXOG�DFW�LQ�WKH�VDPH�VLWXDWLRQ��

D��7KLV�DSSOLHV�WR�GRFWRUV��ODZ\HUV��DFFRXQWDQWV��DQG�HQJLQHHUV���:KHQ�D�SURIHVVLRQDO�
DFWV�QHJOLJHQWO\��WKDW�LV�NQRZQ�DV�PDOSUDFWLFH��

����1RWH�WKDW�GRFWRUV�DOVR�KDYH�D�GXW\�WR�GLVFORVH�DOO�UHOHYDQW�LQIRUPDWLRQ��LQFOXGLQJ�
EHQHILWV�DQG�ULVNV�LQYROYHG��ZKHQ�UHFRPPHQGLQJ�WUHDWPHQW�WR�D�SDWLHQW��

D��,I�D�SDWLHQW�FKRRVHV�WR�XQGHUJR�D�FHUWDLQ�FRXUWV�RI�WUHDWPHQW�EDVHG�RQ�ODFN�RI�
LQIRUPHG�FRQVHQW�DQG�VXIIHUV�KDUP�DV�D�UHVXOW��WKH�GRFWRU�PD\�EH�KHOG�OLDEOH��

'��&20021�&$55,(56�DQG�,11.((3(56�DUH�KHOG�WR�WKH�KLJKHVW�OHYHO�RI�FDUH�H[SHFWHG��

���&RPPRQ�FDUULHUV�²�EXVLQHVVHV�WKDW�WUDQVSRUW�SHRSOH��OLNH�DLUOLQHV��EXVHV�DQG�FUXLVH�
VKLSV��

���,QQNHHSHUV�²�EXVLQHVVHV�WKDW�SURYLGH�DFFRPPRGDWLRQV�IRU�JXHVWV��OLNH�KRWHOV�DQG�
UHVWDXUDQWV��

���%RWK�FRPPRQ�FDUULHUV�DQG�LQQNHHSHUV�RZH�D�GXW\�RI�XWPRVW�FDUH��UDWKHU�WKDQ�WKH�GXW\�RI�
RUGLQDU\�FDUH��WR�SURWHFW�WKHLU�SDVVHQJHUV�DQG�JXHVWV�IURP�LQMXU\��

���/$1'2:1(56�RU�/$1'�2&&83,(56�RZH�FHUWDLQ�GXWLHV�WR�SHRSOH�ZKR�FRPH�RQ�WKHLU�
SURSHUW\���7KLV�ZLOO�EH�GLVFXVVHG�LQ�GHWDLO�LQ�WKH�QH[W�FKDSWHU��

Ź�,Q�WKLV�FKDSWHU��ZH�OHDUQHG�WKDW�HYHU\RQH�KDV�D�GXW\�WR�FRQGXFW�WKHPVHOYHV�LQ�DFFRUGDQFH�ZLWK�D�
FHUWDLQ�VWDQGDUG�RI�FDUH���2WKHU�WKDQ�WKH�UHDVRQDEOH�SHUVRQ�VWDQGDUG�ZKLFK�LV�DSSOLHG�WR�WKH�DYHUDJH�
SHUVRQ��ZH�OHDUQHG�WKDW�WKH�GLVDEOHG��FKLOGUHQ��SURIHVVLRQDOV��FRPPRQ�FDUULHUV�DQG�LQQNHHSHUV��DQG�ODQG�
RZQHUV�DQG�RFFXSLHUV��DUH�DOO�KHOG�WR�WKHLU�RZQ�VWDQGDUG�RI�FDUH��

�
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&+$37(5������/$1'2:1(56�$1'�2&&83,(56�

$��$Q�RZQHU�RFFXSLHU�LV�VRPHRQH�ZKR�LV�LQ�SRVVHVVLRQ�RI�ODQG�²�ZKHWKHU�WKH\�RZQ�WKH�ODQG�RU�
ZKHWKHU�WKH\�DUH�D�WHQDQW�DQG�RFFXS\�WKH�ODQG��

%��7KH�VWDQGDUG�RI�FDUH�WKDW�DQ�RZQHU�RFFXSLHU�LV�KHOG�WR�GHSHQGV�RQ�WKH�W\SH�RI�SHUVRQ�ZKR�
FRPHV�RQWR�WKH�SURSHUW\��

���75(63$66(5�²�D�SHUVRQ�ZKR�HQWHUV�RU�RFFXSLHV�DQRWKHU¶V�SURSHUW\�ZLWKRXW�
SHUPLVVLRQ��

D��5XOH�²�*HQHUDOO\��DQ�RZQHU�RFFXSLHU�KDV�QR�GXW\�WR�H[HUFLVH�UHDVRQDEOH�FDUH�IRU�D�
WUHVSDVVHU���+RZHYHU��LI�WKH�RZQHU�RFFXSLHU�KDV�UHDVRQ�WR�NQRZ�WKDW�WKH�WUHVSDVVHU�LV�
RQ�WKHLU�ODQG��WKH\�KDYH�D�GXW\�WR�SURWHFW�WKH�WUHVSDVVHU�IURP�DUWLILFLDO�FRQGLWLRQV�WKDW�
LQYROYH�D�ULVN�RI�GHDWK�RU�VHULRXV�ERGLO\�KDUP��

���7KLV�VWDQGDUG�RI�FDUH�ZLOO�EH�PHW�LI�WKH�RZQHU�RFFXSLHU�ZDUQV�RI��RU�PDNHV�
VDIH��WKH�DUWLILFLDO�FRQGLWLRQ��

([DPSOH�²�0F'RQDOG�RZQV�VRPH�IDUPODQG�DQG�GLJV�D�KROH�WR�EXLOG�D�
ZHOO���7KH�KROH�LV�KLGGHQ�IURP�SODLQ�YLHZ�EHFDXVH�LW�LQ�WKH�PLGGOH�RI�D�
KHDYLO\�ZRRGHG�DUHD���$�WUHVSDVVHU�FRPHV�DORQJ�DQG�IDOOV�LQ�WKH�KROH��

Æ�,Q�WKLV�FDVH��0F'RQDOG�ZLOO�QRW�EH�OLDEOH�EHFDXVH�RZQHU�
RFFXSLHUV�GR�QRW�RZH�D�GXW\�WR�XQGLVFRYHUHG�WUHVSDVVHUV��

([DPSOH�²�/HWV�LQVWHDG�DVVXPH�WKDW�0F'RQDOG�ZDV�WROG�E\�QHLJKERUV�
WKDW�WKH\�VDZ�D�KRPHOHVV�PDQ�OLYLQJ�LQ�WKH�ZRRGV���0F'RQDOG�GRHV�
QRWKLQJ�DQG�WKH�KRPHOHVV�PDQ�IDOOV�LQ�WKH�KROH�DQG�LV�LQMXUHG��

Æ�,Q�WKLV�FDVH��VLQFH�0F'RQDOG�NQHZ�WKHUH�ZDV�D�WUHVSDVVHU�RQ�KLV�
ODQG��0F'RQDOG�PD\�EH�OLDEOH�IRU�QHJOLJHQFH�EHFDXVH�RZQHU�
RFFXSLHUV�RZH�D�GXW\�WR�GLVFRYHUHG�WUHVSDVVHUV�WR�SURWHFW�WKHP�IURP�
GDQJHURXV�DUWLILFLDO�FRQGLWLRQV��

E��1RWH�WKDW�RZQHU�RFFXSLHUV�RZH�FKLOG�WUHVSDVVHUV�D�VSHFLDO�GXW\�RI�FDUH�EDVHG�RQ�WKH�
DWWUDFWLYH�QXLVDQFH�GRFWULQH��

���5XOH�²�8QGHU�WKLV�GRFWULQH��DQ�RZQHU�RFFXSLHU�ZKR�KDV�UHDVRQ�WR�NQRZ�WKDW�
FKLOGUHQ�DUH�OLNHO\�WR�WUHVSDVV��PD\�EH�KHOG�OLDEOH�IRU�LQMXULHV�WR�FKLOG�WUHVSDVVHUV�
LI�FDXVHG�E\�D�GDQJHURXV�DUWLILFLDO�FRQGLWLRQ�RQ�WKH�ODQG�WKDW�LV�OLNHO\�WR�DWWUDFW�
FKLOGUHQ�ZKR�DUH�XQDEOH�WR�DSSUHFLDWH�WKH�ULVN�LQYROYHG��

D��([DPSOHV�²�7KH�DWWUDFWLYH�QXLVDQFH�GRFWULQH�KDV�EHHQ�DSSOLHG�WR�KROG�
RZQHU�RFFXSLHUV�OLDEOH�IRU�LQMXULHV�WR�FKLOGUHQ�FDXVHG�E\�DEDQGRQHG�FDUV��
SLOHV�RI�OXPEHU��WUDPSROLQHV��DQG�VZLPPLQJ�SRROV��

�

�

�
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���/,&(16((�²�D�SHUVRQ�ZKR�LV�SHUPLWWHG�WR�HQWHU�DQRWKHU¶V�SURSHUW\��EXW�WKH\�GR�VR�IRU�
WKHLU�RZQ�EHQHILW��QRW�IRU�EXVLQHVV�SXUSRVHV��

D��7KH�PRVW�FRPPRQ�OLFHQVHHV�DUH�VRFLDO�JXHVWV��

E��5XOH�²�2ZQHU�RFFXSLHUV�RZH�OLFHQVHHV�D�GXW\�WR�ZDUQ�RI��RU�PDNH�VDIH��DOO�QDWXUDO�
DQG�DUWLILFLDO�GDQJHURXV�FRQGLWLRQV�WKDW�DUH�NQRZQ�WR�WKH�ODQGRZQHU�DQG�WKDW�DUH�QRW�
REYLRXV��

���,Q�RWKHU�ZRUGV��RZQHU�RFFXSLHUV�DUH�UHTXLUHG�WR�SURWHFW�OLFHQVHV�IURP�
GDQJHURXV�FRQGLWLRQV�RQO\�LI�WKH�RZQHU�RFFXSLHU�LV�DZDUH�RI�WKH�GDQJHURXV�
FRQGLWLRQ��

���$QG�LI�WKH�GDQJHURXV�FRQGLWLRQ�LV�RQH�WKDW�LV�REYLRXV�WR�D�UHDVRQDEOH�SHUVRQ��
WKH�RZQHU�RFFXSLHU�LV�QRW�XQGHU�D�GXW\�WR�SURWHFW�OLFHQVHHV�IURP�WKH�FRQGLWLRQ��

([DPSOH�²�0D[�LV�KDYLQJ�D�SDUW\�DW�KLV�PDQVLRQ���,Q�WKH�EDFN\DUG��WKHUH�
LV�DQ�HPSW\�VZLPPLQJ�SRRO���0D[�GRHV�QRW�GLVSOD\�DQ\�ZDUQLQJ�VLJQ�RU�
SXW�D�IHQFH�DURXQG�WKH�SRRO���5DOSK��D�JXHVW�DW�WKH�SDUW\��ZDONV�XS�WR�WKH�
SRRO��MXPSV�LQ�DQG�EUHDNV�KLV�OHJ��

Æ�,Q�WKLV�FDVH��0D[�ZLOO�QRW�EH�OLDEOH�WR�5DOSK�EHFDXVH�RZQHU�
RFFXSLHUV�RZH�OLFHQVHHV�D�GXW\�WR�ZDUQ�RI�RU�PDNH�VDIH�DOO�NQRZQ�
GDQJHURXV�FRQGLWLRQV��EXW�QRW�GDQJHUV�WKDW�DUH�REYLRXV�WR�D�
UHDVRQDEOH�SHUVRQ��

���,19,7((�²�D�SHUVRQ�ZKR�FRPHV�RQWR�DQRWKHU¶V�SURSHUW\�IRU�EXVLQHVV�SXUSRVHV��

D��)RU�LQVWDQFH��FXVWRPHUV�DW�WKH�EDQN�RU�WKH�JURFHU\�VWRUH�DUH�LQYLWHHV��

E��5XOH�²�2ZQHU�RFFXSLHUV�RZH�LQYLWHHV�D�GXW\�WR�LQVSHFW�DQG�GLVFRYHU�DQ\�QDWXUDO�RU�
DUWLILFLDO�GDQJHURXV�FRQGLWLRQV�DQG�WR�HLWKHU�ZDUQ�WKH�LQYLWHH�RI�WKH�GDQJHU�RU�PDNH�WKH�
FRQGLWLRQ�VDIH��

([DPSOH�²�$�JURFHU\�VWRUH�LV�PRSSLQJ�WKH�IORRU�DQG�GLVSOD\V�ZDUQLQJ�VLJQV�
WKDW�WKH�IORRU�LV�VOLSSHU\���$�FXVWRPHU�VHHV�WKH�VLJQ�EXW�VOLSV�DQG�IDOOV�DQ\ZD\��

Æ�,Q�WKLV�FDVH��WKH�VWRUH�ZRXOG�SUREDEO\�QRW�EH�OLDEOH�EHFDXVH�LW�DFWHG�
ZLWKLQ�WKH�VWDQGDUG�RI�FDUH�E\�ZDUQLQJ�FXVWRPHUV�RI�WKH�VOLSSHU\�IORRU��

([DPSOH�²�/HW¶V�DVVXPH�WKDW�D�FXVWRPHU�VSLOOV�VRPH�VRGD�RQ�WKH�IORRU�RI�WKH�
JURFHU\�VWRUH���7KH�VWRUH�RZQHU�QHYHU�EHFRPHV�DZDUH�RI�WKH�VSLOO���7KH�QH[W�GD\��
DQRWKHU�FXVWRPHU�FRPH�LQ��VOLSV�DQG�IDOOV�RQ�WKH�VRGD��DQG�EUHDNV�KHU�DUP��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�JURFHU\�VWRUH�ZDV�XQDZDUH�RI�WKH�VSLOO��WKH�
VWRUH�ZLOO�EH�OLDEOH�WR�WKH�FXVWRPHU�EHFDXVH�EXVLQHVV�RZQHUV�KDYH�D�GXW\�WR�
PDNH�UHDVRQDEOH�LQVSHFWLRQV�RI�WKH�SURSHUW\�WR�GLVFRYHU�DQ\�GDQJHURXV�
FRQGLWLRQV��DQG�WKH�JURFHU\�VWRUH�IDLOHG�WR�GR�VR��

Ź�,Q�WKLV�FKDSWHU��ZH�OHDUQHG�WKDW�WKH�VWDQGDUG�RI�FDUH�RI�D�ODQG�RZQHU�RFFXSLHU�YDULHV�DQG�
GHSHQGV�RQ�ZKHWKHU�WKH�SODLQWLII�LV�D�WUHVSDVVHU��D�OLFHQVHH��RU�DQ�LQYLWHH��

�
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&+$37(5������%5($&+�²�5(6�,36$�/248,725�

,Q�D�QHJOLJHQFH�ODZVXLW��RQFH�GXW\�KDV�EHHQ�HVWDEOLVKHG��WKH�SODLQWLII�PXVW�WKHQ�VKRZ�WKDW�WKH�
GHIHQGDQW�EUHDFKHG�WKH�GXW\���,Q�RUGHU�WR�SURYH�EUHDFK��WKH�SODLQWLII�PXVW�RIIHU�HYLGHQFH�WKDW�WKH�VWDQGDUG�
RI�FDUH�ZDV�QRW�PHW���+RZHYHU��LQ�FHUWDLQ�FDVHV��WKH�SODLQWLII�FDQ�UHFRYHU�IRU�QHJOLJHQFH�:,7+287�
KDYLQJ�WR�SURYH�EUHDFK��

$��8QGHU�WKH�GRFWULQH�RI�UHV�LSVD�ORTXLWRU��WKHUH�ZLOO�EH�DQ�LQIHUHQFH�RI�EUHDFK�EHFDXVH�WKH�
SODLQWLII¶V�LQMXU\�FRXOG�RQO\�KDYH�UHVXOWHG�IURP�GHIHQGDQW¶V�QHJOLJHQFH��

%��5HV�LSVD�ORTXLWRU�LV�JHQHUDOO\�DSSOLHG�ZKHQ�WKH�SODLQWLII�KDV�EHHQ�LQMXUHG�E\�DQ�XQXVXDO�RU�
FDWDVWURSKLF�DFFLGHQW��DQG�WKHUH�LV�QR�HYLGHQFH�RI�QHJOLJHQFH�RU�DQ\�VXFK�HYLGHQFH�KDV�EHHQ�
GHVWUR\HG��

���5HV�LSVD�ORTXLWRU�LV�/DWLQ�IRU�³WKH�WKLQJ�VSHDNV�IRU�LWVHOI´��

&��,Q�RUGHU�WR�LQYRNH�UHV�LSVD�ORTXLWRU��WKH�SODLQWLII�PXVW�HVWDEOLVK���HOHPHQWV��

�L��7KDW�WKH�DFFLGHQW�GRHV�QRW�QRUPDOO\�RFFXU�DQG�XVXDOO\�ZRXOG�QRW�KDSSHQ�XQOHVV�VRPHRQH�
ZDV�QHJOLJHQW��
�LL��7KDW�WKH�QHJOLJHQFH�LV�DWWULEXWDEOH�WR�WKH�GHIHQGDQW����7KLV�LV�XVXDOO\�SURYHQ�E\�VKRZLQJ�
WKDW�WKH�FDXVH�RI�WKH�KDUP�ZDV�XQGHU�WKH�H[FOXVLYH�FRQWURO�RI�WKH�GHIHQGDQW���
�LLL��7KDW�WKH�SODLQWLII��RU�DQ\�WKLUG�SDUW\��GLG�QRW�FRQWULEXWH�WR�WKH�DFFLGHQW��

([DPSOH�²�$�SDVVHQJHU�SODQH�FUDVKHV�LQ�WKH�RFHDQ���.DUO��ZKR�LV�D�SDVVHQJHU�RQ�WKH�
SODQH��VXUYLYHV�EXW�LV�LQMXUHG���7KH�SODQH�VLQNV�WR�WKH�ERWWRP�RI�WKH�RFHDQ�DQG�DOO�
HYLGHQFH�LV�ORVW��

Æ�,Q�WKLV�FDVH��LI�.DUO�VXHV�WKH�DLUOLQH�IRU�QHJOLJHQFH��KH�PD\�LQYRNH�UHV�LSVD�
ORTXLWRU��

�L��3ODQHV�XVXDOO\�GR�QRW�FUDVK�ZLWKRXW�VRPH�QHJOLJHQFH��
�LL��7KH�QHJOLJHQFH�LV�DWWULEXWDEOH�WR�WKH�DLUOLQH�EHFDXVH�WKH�SODQH�ZDV�
RZQHG�DQG�XQGHU�WKH�FRQWURO�RI�WKH�DLUOLQH��
�LLL��1HLWKHU�.DUO��QRU�DQ\RQH�HOVH��FRQWULEXWHG�WR�WKH�SODQH�FUDVK��

�6LQFH�DOO���UHV�LSVD�ORTXLWRU�HOHPHQWV�FDQ�EH�HVWDEOLVKHG��.DUO�FDQ�
UHFRYHU�IURP�WKH�DLUOLQH�IRU�QHJOLJHQFH�ZLWKRXW�SURYLQJ�EUHDFK��

'��2QFH�D�SODLQWLII�HVWDEOLVKHV�UHV�LSVD�ORTXLWRU��WKDW�GRHV�QRW�PHDQ�WKDW�WKH�SODLQWLII�LV�JRLQJ�WR�
ZLQ�WKH�FDVH��

���5HV�LSVD�ORTXLWRU�MXVW�DOORZV�WKH�SODLQWLII�ZLWK�QR�HYLGHQFH�WR�EULQJ�D�QHJOLJHQFH�FDVH�WR�D�
MXU\��DQG�WKH�MXU\�LV�SHUPLWWHG�WR�DVVXPH�WKDW�WKH�GHIHQGDQW�ZDV�QHJOLJHQW��

���7KH�MXU\�PD\�WKHQ�ILQG�WKDW�WKH�GHIHQGDQW�ZDV�QHJOLJHQW�RU�WKH\�PD\�ILQG�WKDW�WKH�
GHIHQGDQW�ZDV�QRW�QHJOLJHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�EUHDFK�HOHPHQW�RI�QHJOLJHQFH��DQG�ZH�H[DPLQHG�WKH�GRFWULQH�
RI�UHV�LSVD�ORTXLWRU��

�
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&+$37(5������%5($&+�²�1(*/,*(1&(�3(5�6(�

:KHQ�D�SHUVRQ�YLRODWHV�D�VWDWXWH��DQG�DV�D�UHVXOW�DQRWKHU�SHUVRQ�LV�KDUPHG��WKH�YLFWLP�PD\�
HVWDEOLVK�QHJOLJHQFH�E\�SURYLQJ�WKDW�WKH�GHIHQGDQW�YLRODWHG�WKH�VWDWXWH���7KLV�LV�QHJOLJHQFH�SHU�VH��

$��7KH�GRFWULQH�RI�QHJOLJHQFH�SHU�VH�DOORZV�D�SODLQWLII�WR�HVWDEOLVK�QHJOLJHQFH�ZLWKRXW�SURYLQJ�WKH�
GHIHQGDQW�KDV�EUHDFKHG�D�GXW\��

���(VVHQWLDOO\��DOO�WKH�SODLQWLII�KDV�WR�GR�LV�VKRZ�WKH�GHIHQGDQW�YLRODWHG�D�VWDWXWH��

%��$OWKRXJK�UXOHV�YDU\�DPRQJ�MXULVGLFWLRQV��LQ�WKH�PDMRULW\�RI�MXULVGLFWLRQV���HOHPHQWV�PXVW�EH�
PHW�WR�HVWDEOLVK�QHJOLJHQFH�SHU�VH��

�L��3ODLQWLII�PXVW�EH�ZLWKLQ�WKH�FODVV�RI�SHRSOH�LQWHQGHG�WR�EH�SURWHFWHG�E\�WKH�VWDWXWH��DQG�
�LL��7KH�VWDWXWH�PXVW�KDYH�EHHQ�LQWHQGHG�WR�SUHYHQW�WKH�W\SH�RI�KDUP�VXIIHUHG�E\�WKH�SODLQWLII��

([DPSOH�²�(PLO\�LV�GULYLQJ�KHU�FDU�H[FHVVLYHO\�RYHU�WKH�VSHHG�OLPLW���$V�D�UHVXOW��VKH�
FDQ
W�VORZ�GRZQ�DQG�VKH�KLWV�D�SHGHVWULDQ��ZKR�VXHV�(PLO\�IRU�QHJOLJHQFH��

Æ�,Q�WKLV�FDVH��WKH�SODLQWLII�ZDV�D�PHPEHU�RI�WKH�FODVV�RI�SHRSOH�WKDW�VSHHG�OLPLW�
VWDWXWHV�LQWHQG�WR�SURWHFW���$QG�VHFRQGO\��VSHHGLQJ�VWDWXWHV�DUH�LQWHQGHG�WR�
SUHYHQW�LQMXULHV�UHVXOWLQJ�IURP�FDU�DFFLGHQWV���6LQFH�ERWK�HOHPHQWV�RI�QHJOLJHQFH�
SHU�VH�KDYH�EHHQ�PHW��WKH�SHGHVWULDQ�PD\�UHFRYHU�ZLWKRXW�SURYLQJ�GXW\�DQG�
EUHDFK��EXW�MXVW�SURYLQJ�WKDW�(PLO\�ZDV�VSHHGLQJ��

([DPSOH�²�7KH�VWDWH�SDVVHG�D�EXLOGLQJ�VDIHW\�FRGH�WKDW�UHTXLUHV�FRQWUDFWRUV�WR�LQVWDOO�
FHUWDLQ�UHLQIRUFHPHQWV�LQ�WKH�EHDPV�RI�D�KRXVH���:KHQ�EXLOGLQJ�D�KRPH��/DUU\�WKH�
FRQWUDFWRU�YLRODWHV�WKH�EXLOGLQJ�VDIHW\�FRGH�DQG�IDLOV�WR�LQVWDOO�WKH�UHLQIRUFHPHQWV���
$IWHU�KRPHRZQHU�PRYHV�LQ��WKH�KRXVH�FROODSVHV�DQG�LQMXUHV�KRPHRZQHU��

Æ�,Q�WKLV�FDVH��VLQFH�WKH�VWDWH�EXLOGLQJ�VDIHW\�FRGH�ZDV�LQWHQGHG�WR�SURWHFW�
SHRSOH�IURP�KDUP�FDXVHG�E\�WKH�FROODSVH�RI�KRXVLQJ�VWUXFWXUHV��/DUU\¶V�YLRODWLRQ�
RI�WKH�FRGH�LV�QHJOLJHQFH�SHU�VH��

([DPSOH�²�/HWV�LQVWHDG�DVVXPH�WKDW�DIWHU�WKH�KRPHRZQHU�PRYHV�LQWR�WKH�KRXVH��KH�LV�
LQMXUHG�IURP�WR[LF�FRQWDPLQDQWV�HPDQDWLQJ�IURP�WKH�VXSSRUWLQJ�EHDPV�RI�WKH�KRXVH���
7KH�KRPHRZQHU�VXHV�/DUU\�IRU�QHJOLJHQFH��

Æ�,Q�WKLV�FDVH��DOWKRXJK�WKH�VWDWXWH�ZDV�LQWHQGHG�WR�SURWHFW�SHRSOH�ZLWKLQ�WKH�
KRPH��LW�ZDV�QRW�LQWHQGHG�WR�SURWHFW�DJDLQVW�WR[LF�FRQWDPLQDWLRQ���7KHUHIRUH��
/DUU\�ZLOO�QRW�EH�OLDEOH�XQGHU�QHJOLJHQFH�SHU�VH��DQG�WKH�KRPHRZQHU�PXVW�SURYH�
HDFK�HOHPHQW�RI�FRPPRQ�ODZ�QHJOLJHQFH�WR�UHFRYHU��

&��:KHQ�D�SODLQWLII�HVWDEOLVKHV�QHJOLJHQFH�SHU�VH��WKDW�GRHV�QRW�PHDQ�WKH�SODLQWLII�ZLOO�UHFRYHU���,W�
MXVW�PHDQV�WKHUH�LV�D�SUHVXPSWLRQ�RI�GXW\�DQG�EUHDFK��ZKLFK�PD\�EH�UHEXWWHG�E\�WKH�GHIHQGDQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GRFWULQH�RI�QHJOLJHQFH�SHU�VH��ZKLFK�LV�HVVHQWLDOO\�QHJOLJHQFH�
EDVHG�RQ�WKH�YLRODWLRQ�RI�D�VWDWXWH���)RU�QHJOLJHQFH�SHU�VH�WR�DSSO\��WKH�SODLQWLII�PXVW�EH�ZLWKLQ�WKH�FODVV�
RI�SHRSOH�SURWHFWHG�E\�WKH�VWDWXWH��DQG�WKH�GHIHQGDQW¶V�YLRODWLRQ�RI�WKH�VWDWXWH�PXVW�KDYH�FDXVHG�WKH�W\SH�
RI�KDUP�WKDW�WKH�VWDWXWH�LQWHQGHG�WR�SUHYHQW��

�
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&+$37(5������$&78$/�&$86$7,21�

$��,Q�D�QHJOLJHQFH�FDVH��RQFH�GXW\�DQG�EUHDFK�KDYH�EHHQ�HVWDEOLVKHG��WKH�SODLQWLII�PXVW�WKHQ�SURYH�
FDXVDWLRQ���&DXVDWLRQ�FRQVLVWV�RI���SDUWV��

���$FWXDO�FDXVH�²�WKH�GHIHQGDQW¶V�DFW�GLUHFWO\�UHVXOWHG�LQ�WKH�SODLQWLII¶V�KDUP��

���3UR[LPDWH�FDXVH�²�WKH�KDUP�ZDV�D�IRUHVHHDEOH�UHVXOW�RI�WKH�GHIHQGDQW¶V�DFW��

%��$FWXDO�&DXVH��DOVR�NQRZQ�DV�FDXVH�LQ�IDFW��LV�XVXDOO\�GHWHUPLQHG�E\�WKH�³%87�)25´�7(67��

���7KH�EXW�IRU�WHVW�DVNV�WKH�TXHVWLRQ��³EXW�IRU�WKH�GHIHQGDQW¶V�DFWLRQV��ZRXOG�WKH�SODLQWLII�
KDYH�EHHQ�LQMXUHG"´��,Q�RWKHU�ZRUGV��LI�WKH�SODLQWLII¶V�LQMXU\�ZRXOG�KDYH�RFFXUUHG�UHJDUGOHVV�
RI�WKH�GHIHQGDQW¶V�DFWLRQV��WKHQ�WKHUH�LV�QR�DFWXDO�FDXVH��

([DPSOH�²�'HQQ\�VHWV�RII�D�ERWWOH�URFNHW�ILUHZRUN�DQG�WKH�ILUHZRUN�IOLHV�LQWR�KLV�
QHLJKERU�0U��6PLWK¶V�KRXVH���7KH�KRXVH�EXUQV�GRZQ�DQG�0U��6PLWK�VXHV�IRU�
QHJOLJHQFH���'XULQJ�OLWLJDWLRQ��LW�LV�GLVFRYHUHG�WKDW�WKH�KRXVH�ZDV�DOUHDG\�EXUQLQJ�
GRZQ�EHIRUH�'HQQ\�VHW�RII�WKH�ILUHZRUN��

Æ�,Q�WKLV�FDVH��VLQFH�0U��6PLWK¶V�KRXVH�ZRXOG�KDYH�EXUQHG�GRZQ�DQ\ZD\��
'HQQ\¶V�QHJOLJHQW�FRQGXFW�GLG�QRW�DFWXDOO\�FDXVH�WKH�KRXVH�WR�EXUQ�GRZQ�DQG�KH�
ZLOO�QRW�EH�OLDEOH��

&��7KH�EXW�IRU�WHVW�HDVLO\�DSSOLHV�WR�FDVHV�ZLWK���GHIHQGDQW���+RZHYHU��ZKHQ�WKHUH�DUH���RU�PRUH�
GHIHQGDQWV��DFWXDO�FDXVDWLRQ�FDQ�EH�GHWHUPLQHG�E\�HLWKHU�WKH�VXEVWDQWLDO�IDFWRU�WHVW�RU�WKH�
DOWHUQDWLYH�FDXVHV�WHVW��

���³68%67$17,$/�)$&725´�7(67�²�XVHG�ZKHQ�WKHUH�DUH�PXOWLSOH�GHIHQGDQWV�ZKR�
FDXVH�LQMXU\�DQG�DQ\���GHIHQGDQW�E\�KLPVHOI�ZRXOG�KDYH�FDXVHG�WKH�LQMXU\��

5XOH�²�:KHQ�WZR�RU�PRUH�GHIHQGDQWV�QHJOLJHQWO\�FDXVH�KDUP�WR�D�SODLQWLII��DQG�WKH�
FRQGXFW�RI�HLWKHU�GHIHQGDQW�DORQH�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�WKH�KDUP��ERWK�
GHIHQGDQWV�ZLOO�EH�KHOG�OLDEOH��

([DPSOH�²�$W�WKH�VDPH�WLPH�'HQQ\�VHWV�RII�D�ILUHZRUN��6DP�DOVR�VHWV�RII�D�
ILUHZRUN���%RWK�ILUHZRUNV�HQWHU�0U��6PLWK¶V�KRPH��WKH�KRXVH�EXUQV�GRZQ��DQG�
0U��6PLWK�VXHV�ERWK�SDUWLHV�IRU�QHJOLJHQFH���$VVXPH�WKDW�HLWKHU�ILUHZRUN�DORQH�
ZRXOG�KDYH�FDXVHG�WKH�ILUH��

Æ�,Q�WKLV�FDVH��0U��6PLWK�FDQQRW�UHFRYHU�XQGHU�WKH�EXW�IRU�WHVW��KRZHYHU�
KH�PD\�UHFRYHU�XQGHU�WKH�VXEVWDQWLDO�IDFWRU�WHVW���6LQFH�WKH�FRQGXFW�RI�
'HQQ\�DORQH�ZRXOG�KDYH�FDXVHG�WKH�ILUH��DQG�VLQFH�DOVR�WKH�FRQGXFW�RI�
6DP�DORQH�ZRXOG�KDYH�FDXVHG�WKH�ILUH��HDFK�GHIHQGDQW¶V�DFW�ZDV�D�
VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�WKH�KDUP���7KHUHIRUH��ERWK�'HQQ\�DQG�6DP�
DFWXDOO\�FDXVHG�WKH�KDUP�DQG�ERWK�ZLOO�EH�KHOG�OLDEOH��

�

�

�
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���$/7(51$7,9(�&$86(6�7(67��DOVR�NQRZQ�DV�WKH�DOWHUQDWLYH�OLDELOLW\�WHVW��²�DSSOLHV�
ZKHQ�WKHUH�DUH�PXOWLSOH�GHIHQGDQWV�EXW�RQO\���DFWXDOO\�FDXVHG�WKH�KDUP��

5XOH�²�:KHQ�WKHUH�DUH�PXOWLSOH�GHIHQGDQWV�EXW�LW�LV�QRW�FOHDU�ZKR�DFWXDOO\�FDXVHG�WKH�
KDUP��WKH�EXUGHQ�RI�SURRI�VKLIWV�WR�WKH�GHIHQGDQWV�WR�VKRZ�ZKR�FDXVHG�WKH�LQMXU\���$QG�
LI�WKH�GHIHQGDQWV�FDQQRW�SURYH�ZKR�FDXVHG�WKH�LQMXU\��WKHQ�ERWK�ZLOO�EH�OLDEOH��

([DPSOH�²�'HQQ\�DQG�6DP�VLPXOWDQHRXVO\�VHW�RII�LGHQWLFDO�ERWWOH�URFNHW�
ILUHZRUNV���%RWK�ILUHZRUNV�HQWHU�0U��6PLWK¶V�KRXVH�DQG�WKH�KRXVH�EXUQV�GRZQ���
$IWHUZDUGV��LW�LV�GLVFRYHUHG�WKDW�RQO\�RQH�ILUHZRUN�FDXVHG�WKH�KRXVH�ILUH��ZKLOH�
WKH�RWKHU�IOHZ�WKURXJK�WKH�KRXVH�DQG�RXW�WKH�RWKHU�VLGH���0U��6PLWK�VXHV�ERWK�
'HQQ\�DQG�6DP��

Æ�,Q�WKLV�FDVH��VLQFH�LW�FDQQRW�EH�VKRZQ�ZKLFK�ILUHZRUN�DFWXDOO\�FDXVHG�
WKH�ILUH��WKH�FRXUW�ZLOO�VKLIW�WKH�EXUGHQ�RI�SURRI�WR�WKH�GHIHQGDQWV��'HQQ\�
DQG�6DP��WR�VKRZ�ZKR�FDXVHG�WKH�ILUH���,I�QRWKLQJ�FDQ�EH�SURYHQ��ERWK�
'HQQ\�DQG�6DP�ZLOO�EH�OLDEOH��

'��-2,17�$1'�6(9(5$/�/,$%,/,7<�

���-RLQW�DQG�VHYHUDO�OLDELOLW\�UXOHV�DUH�DSSOLHG�ZKHQ�WKHUH�DUH�PXOWLSOH�GHIHQGDQWV�LQ�D�
QHJOLJHQFH�FODLP�RU�DQ\�WRUW�FODLP��

���8QGHU�WKLV�GRFWULQH��WKH�SODLQWLII�PD\�UHFRYHU�DOO�WKH�GDPDJHV�IURP�DQ\�VLQJOH�RQH�RI�WKH�
GHIHQGDQWV��UHJDUGOHVV�RI�WKHLU�LQGLYLGXDO�VKDUH�RI�WKH�OLDELOLW\��

���-RLQW�DQG�VHYHUDO�OLDELOLW\�LV�XVHG�LQ�WKH�PDMRULW\�RI�MXULVGLFWLRQV��

D��,Q�WKHVH�MXULVGLFWLRQV��WKH�SODLQWLII�FDQ�FKRRVH�WR�VXH�MXVW�RQH�GHIHQGDQW�IRU�WKH�IXOO�
DPRXQW�RI�GDPDJHV�FDXVHG�E\�QXPHURXV�GHIHQGDQWV��$IWHUZDUGV��LW¶V�WKH�UHVSRQVLELOLW\�
RI�WKH�GHIHQGDQWV�WR�VRUW�RXW�WKHLU�UHVSHFWLYH�SURSRUWLRQV�RI�OLDELOLW\�DQG�SD\PHQW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�DFWXDO�FDXVDWLRQ���:H�OHDUQHG�WKDW�WKH�EXW�IRU�WHVW�ZLOO�XVXDOO\�
GHWHUPLQH�ZKHWKHU�WKH�GHIHQGDQW¶V�DFWLRQV�DFWXDOO\�FDXVHG�WKH�SODLQWLII¶V�KDUP���+RZHYHU��ZKHQ�WKHUH�
DUH�PXOWLSOH�GHIHQGDQWV��RWKHU�WHVWV�PD\�EH�XVHG�WR�GHWHUPLQH�DFWXDO�FDXVH���:H�DOVR�OHDUQHG�DERXW�MRLQW�
DQG�VHYHUDO�OLDELOLW\��ZKLFK�SHUPLWV�D�SODLQWLII�WR�KROG�DQ\�GHIHQGDQW�IXOO\�OLDEOH�IRU�WRUWLRXV�KDUP�WKDW�
KDV�EHHQ�FDXVHG�E\�VHYHUDO�GHIHQGDQWV��

�

&+$37(5������352;,0$7(�&$86$7,21�

)RU�WKH�FDXVDWLRQ�HOHPHQW�RI�QHJOLJHQFH�WR�EH�PHW��WKHUH�PXVW�DFWXDO�FDXVDWLRQ�DV�ZHOO�DV�
SUR[LPDWH�FDXVDWLRQ���$FWXDO�FDXVH�HVWDEOLVKHV�D�GHIHQGDQW
V�OLDELOLW\��ZKLOH�SUR[LPDWH�FDXVH�OLPLWV�WKDW�
OLDELOLW\���6R�SUR[LPDWH�FDXVH�ZLOO�QRW�EH�FRQVLGHUHG�XQWLO�DFWXDO�FDXVH�KDV�EHHQ�HVWDEOLVKHG��

$��3UR[LPDWH�FDXVH�²�WKH�SODLQWLII¶V�KDUP�ZDV�D�IRUHVHHDEOH�UHVXOW�RI�WKH�GHIHQGDQW¶V�QHJOLJHQFH��

���7KHUHIRUH��LI�WKH�SODLQWLII�KDV�VXIIHUHG�XQIRUHVHHDEOH�KDUP��JHQHUDOO\�WKHUH�LV�QR�
SUR[LPDWH�FDXVH�DQG�WKH�SODLQWLII�FDQQRW�UHFRYHU��

���:KHWKHU�VSHFLILF�KDUP�LV�IRUHVHHDEOH�GHSHQGV�RQ�WKH�FLUFXPVWDQFHV�RI�HDFK�FDVH��DQG�WKH�
UXOHV�IRU�GHWHUPLQLQJ�SUR[LPDWH�FDXVH�YDU\�DPRQJ�MXULVGLFWLRQV��
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%��)RUHVHHDELOLW\�JHQHUDOO\�EHFRPHV�DQ�LVVXH�LQ���VLWXDWLRQV��

�L��:KHQ�KDUP�FRPHV�DERXW�LQ�DQ�H[WUHPHO\�XQXVXDO�PDQQHU��
�LL��:KHQ�WKH�SODLQWLII�KDV�VXSHUVHQVLWLYLWLHV��
�LLL��:KHQ�WKHUH�DUH�LQWHUYHQLQJ�IRUFHV�WKDW�FRQWULEXWH�WR�WKH�KDUP��

� &��+DUP�FRPHV�DERXW�LQ�DQ�H[WUHPHO\�XQXVXDO�PDQQHU�

���5XOH�²�0RVW�MXULVGLFWLRQV�DJUHH�WKDW�LI�WKH�KDUP�UHVXOWV�LQ�DQ�H[WUHPHO\�XQXVXDO�
PDQQHU�RU�LI�WKH�KDUP�LWVHOI�LV�XQH[SHFWHG��WKH�GHIHQGDQW�LV�QRW�OLDEOH�HYHQ�WKRXJK�VRPH�
KDUP�ZDV�IRUHVHHDEOH��

([DPSOH�²�$�GULYHU�DSSURDFKHV�D�FURVVZDON�ZKLOH�3DWULFLD�LV�ZDONLQJ�DFURVV�LW���7KH�
GULYHU�LV�QHJOLJHQW�DQG�KDV�WR�VZHUYH�WR�PLVV�3DWULFLD���+H�KLWV�D�WHOHSKRQH�SROH���7KH�
WHOHSKRQH�SROH�IDOOV�DQG�EUHDNV�RSHQ�D�KRPHRZQHU¶V�IHQFH���$OPRVW�LPPHGLDWHO\��D�
GRJ�UXQV�WKURXJK�WKH�RSHQLQJ�DQG�ELWHV�3DWULFLD���3DWULFLD�VXHV�WKH�GULYHU�IRU�
QHJOLJHQFH��

Æ�,Q�PRVW�MXULVGLFWLRQV��WKH�GULYHU�ZLOO�QRW�EH�OLDEOH���$OWKRXJK�LW�LV�IRUHVHHDEOH�
WKDW�D�QHJOLJHQW�GULYHU�PD\�LQMXUH�D�SHGHVWULDQ�RQ�D�FURVVZDON��WKH�KDUP�ZDV�
XQH[SHFWHG�DQG�LW�FDPH�DERXW�LQ�DQ�XQIRUHVHHDEOH�PDQQHU��

� '��6XSHUVHQVLWLYLW\��WKLQ�VNXOOHG�RU�HJJVKHOO�SODLQWLII��

���5XOH�²�,I�D�SODLQWLII�LV�LQMXUHG�EHFDXVH�RI�D�VXSHUVHQVLWLYLW\��WKH�GHIHQGDQW�ZLOO�EH�OLDEOH�
IRU�WKH�LQMXULHV�HYHQ�WKRXJK�WKH\�DUH�XQIRUHVHHDEOH��

([DPSOH�²�5LFN\�QHJOLJHQWO\�UHDU�HQGV�D�SDUNHG�FDU�DW�D�VWRSOLJKW�WUDYHOLQJ�DW�D�VORZ�
SDFH�RI����PLOHV�SHU�KRXU���7KH�SDVVHQJHU�LQ�WKH�FDU�LV�DQ�ROG�ODG\�ZLWK�KHDUW�SUREOHPV�
DQG�DV�D�UHVXOW�RI�WKH�VOLJKW�FROOLVLRQ��WKH�ODG\�VXIIHUV�D�KHDUW�DWWDFN��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�LW�LV�XQIRUHVHHDEOH�WKDW�D�KHDUW�DWWDFN�ZRXOG�UHVXOW�
IURP�D�IHQGHU�EHQGHU��5LFN\�ZLOO�EH�OLDEOH�IRU�WKH�IXOO�H[WHQW�RI�WKH�ODG\¶V�
LQMXULHV�EHFDXVH�GHIHQGDQWV�WDNH�SODLQWLIIV�DV�WKH\�ILQG�WKHP��

� (��,QWHUYHQLQJ�IRUFHV�

���,QWHUYHQLQJ�IRUFHV�²�HYHQWV�WKDW�RFFXU�DIWHU�WKH�GHIHQGDQW�KDV�DFWHG�QHJOLJHQWO\�WKDW�
FRQWULEXWH�WR�WKH�SODLQWLII¶V�KDUP��

D��1RWH�WKDW�WKH�HIIHFWV�RI�LQWHUYHQLQJ�IRUFHV�RQ�SUR[LPDWH�FDXVDWLRQ�YDU\�DPRQJ�
MXULVGLFWLRQV��

���5XOH�²�,Q�JHQHUDO��D�GHIHQGDQW�ZLOO�EH�OLDEOH�IRU�WKH�UHVXOW�RI�DQ\�LQWHUYHQLQJ�IRUFH�WKDW�LV�
D�IRUHVHHDEOH�FRQVHTXHQFH�RI�WKH�GHIHQGDQW¶V�QHJOLJHQFH��

D��)RU�LQVWDQFH��ZKHQ�D�GHIHQGDQW�DFWV�QHJOLJHQWO\��LW�LV�IRUHVHHDEOH�WKDW�WKH�
HQGDQJHUHG�RU�LQMXUHG�SODLQWLII�PD\�WU\�WR�HVFDSH��PD\�EH�UHVFXHG��RU�PD\�UHFHLYH�
PHGLFDO�WUHDWPHQW��

���,I�WKH�SODLQWLII�RU�DQ\�WKLUG�SDUW\�VXIIHUV�KDUP�DV�D�UHVXOW�RI�DQ�HVFDSH�DWWHPSW��
D�UHVFXH�DWWHPSW��RU�FDUHOHVV�PHGLFDO�WUHDWPHQW��WKH�GHIHQGDQW�:,//�EH�OLDEOH�
EHFDXVH�WKHVH�LQWHUYHQLQJ�IRUFHV�DUH�FRQVLGHUHG�WR�EH�IRUHVHHDEOH��
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���5XOH�²�:KHQ�DQ�LQWHUYHQLQJ�IRUFH�LV�XQIRUHVHHDEOH��OLNH�DQ�DFW�RI�JRG���WKH�GHIHQGDQW�
PD\�VWLOO�EH�OLDEOH��KRZHYHU��WKH�GHIHQGDQW�ZLOO�RQO\�EH�OLDEOH�LI�WKH�UHVXOWLQJ�KDUP�ZDV�
IRUHVHHDEOH��

([DPSOH��RI�D�VLWXDWLRQ�ZKHUH�WKH�LQWHUYHQLQJ�IRUFH�LV�XQIRUHVHHDEOH��EXW�WKH�KDUP�LV�
IRUHVHHDEOH��²�'RU\�QHJOLJHQWO\�OHDYHV�WKH�VWRYH�RQ�LQ�KHU�DSDUWPHQW�DQG�WKH�
DSDUWPHQW�ILOOV�ZLWK�JDV���/LJKWQLQJ�VWULNHV�WKH�DSDUWPHQW�DQG�LW�EORZV�XS��DORQJ�ZLWK�
RWKHU�QHDUE\�DSDUWPHQWV���7KH�QHLJKERUV�VXH�'RU\�IRU�QHJOLJHQFH��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�OLJKWQLQJ��DQ�XQIRUHVHHDEOH�LQWHUYHQLQJ�IRUFH��
FDXVHG�WKH�DSDUWPHQWV�WR�EORZ�XS��'RU\�ZLOO�VWLOO�EH�KHOG�OLDEOH�EHFDXVH�LW�LV�
IRUHVHHDEOH�WKDW�DQ�DSDUWPHQW�ILOOHG�ZLWK�JDV�PD\�EORZ�XS����

���5XOH�²�1RWH�WKDW�LI�WKH�LQWHUYHQLQJ�IRUFH�LV�HYHU�DQ�XQIRUHVHHDEOH�LQWHQWLRQDO�WRUW�RU�
FULPH�E\�D�WKLUG�SDUW\��WKH�GHIHQGDQW�ZLOO�QRW�EH�OLDEOH��

([DPSOH�²�/HW¶V�DVVXPH�'RU\�QHJOLJHQWO\�ILOOV�KHU�DSDUWPHQW�ZLWK�JDV��OHDYHV��
DQG�D�EXUJODU�DWWHPSWV�WR�EUHDN�LQWR�WKH�DSDUWPHQW���:KLOH�SLFNLQJ�WKH�ORFN�RQ�
WKH�DSDUWPHQW�GRRU��D�VSDUN�LJQLWHV�WKH�JDV�ILOOHG�DSDUWPHQW�DQG�QHDUE\�
DSDUWPHQWV�EORZ�XS���7KH�QHLJKERUV�VXH�'RU\�IRU�QHJOLJHQFH��

Æ�,Q�WKLV�FDVH��DOWKRXJK�D�JDV�ILOOHG�DSDUWPHQW�H[SORGLQJ�LV�IRUHVHHDEOH��
'RU\�ZLOO�QRW�EH�OLDEOH�EHFDXVH�WKH�LQWHUYHQLQJ�IRUFH�ZDV�DQ�XQIRUHVHHDEOH�
FULPH��

���1RWH�WKDW�LQ�EDVLFDOO\�HYHU\�MXULVGLFWLRQ��ZKHQ�%27+�WKH�LQWHUYHQLQJ�IRUFH�DQG�LWV�UHVXOWV�
DUH�XQIRUHVHHDEOH��WKH�GHIHQGDQW�ZLOO�QRW�EH�OLDEOH��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�SUR[LPDWH�FDXVDWLRQ���:H�OHDUQHG�WKDW�LI�WKH�SODLQWLII�KDV�
VXIIHUHG�XQIRUHVHHDEOH�KDUP��WKHUH�LV�QR�SUR[LPDWH�FDXVH�DQG�WKH�SODLQWLII�FDQQRW�UHFRYHU�XQGHU�D�WKHRU\�
RI�QHJOLJHQFH��

�

&+$37(5������'$0$*(6�

2QFH�GXW\��EUHDFK��DQG�FDXVDWLRQ�KDYH�EHHQ�HVWDEOLVKHG��WKH�SODLQWLII�PXVW�VKRZ�WKDW�KH�KDV�
VXIIHUHG�GDPDJHV��

$��'DPDJHV�DUH�JHQHUDOO\�PHDVXUHG�E\�SK\VLFDO�LQMXULHV��PHGLFDO�FDUH��PRQHWDU\�ORVVHV��DQG�
GDPDJH�RU�ORVV�WR�SURSHUW\��

%��$�SODLQWLII�KDV�D�GXW\�WR�PLWLJDWH�GDPDJHV�

���7KLV�PHDQV�WKDW�RQFH�WKH�SODLQWLII�KDV�EHHQ�LQMXUHG�E\�WKH�GHIHQGDQW¶V�QHJOLJHQFH��WKH�
SODLQWLII�PXVW�GR�ZKDWHYHU�LV�UHDVRQDEOH�WR�OLPLW�WKH�H[WHQW�RI�WKH�GDPDJHV��

D��)RU�LQVWDQFH��LI�WKH�SODLQWLII�KDV�VXIIHUHG�SK\VLFDO�LQMXULHV��KH�PXVW�VHHN�SURSHU�
PHGLFDO�WUHDWPHQW��

���,I�WKH�SODLQWLII�GRHV�QRW�PLWLJDWH�GDPDJHV��WKH�GHIHQGDQW�ZLOO�QRW�EH�OLDEOH�IRU�DQ\�
GDPDJHV�WKDW�FRXOG�KDYH�EHHQ�DYRLGHG��
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&��&ROODWHUDO�VRXUFH�UXOH�

���8QGHU�WKH�FROODWHUDO�VRXUFH�UXOH��WKH�GHIHQGDQW�ZLOO�EH�OLDEOH�IRU�WKH�IXOO�H[WHQW�RI�GDPDJHV�
FDXVHG�E\�KLV�QHJOLJHQFH��UHJDUGOHVV�RI�ZKHWKHU�DQ\�RI�WKH�GDPDJHV�KDYH�EHHQ�SDLG�IRU�E\�
DQRWKHU�VRXUFH��OLNH�DQ�LQVXUDQFH�FRPSDQ\��

D��7KHUHIRUH��MXULVGLFWLRQV�WKDW�DSSO\�WKH�FROODWHUDO�VRXUFH�UXOH�GR�QRW�DGPLW�DQ\�
HYLGHQFH�WKDW�VKRZV�WKDW�WKH�SODLQWLII�KDV�EHHQ�RU�ZLOO�EH�FRPSHQVDWHG�E\�DQ�LQVXUDQFH�
FRPSDQ\��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GDPDJHV�HOHPHQW�RI�QHJOLJHQFH���1RZ�WKDW�ZH�KDYH�FRYHUHG�
DOO�WKH�HOHPHQWV�RI�QHJOLJHQFH��OHW¶V�GLVFXVV�WKH�GHIHQVHV��

�

&+$37(5������&2175,%8725<�$1'�&203$5$7,9(�1(*/,*(1&(�

2QFH�WKH�SODLQWLII�KDV�HVWDEOLVKHG�D�SULPD�IDFLH�FDVH�IRU�QHJOLJHQFH��WKLV�GRHV�QRW�PHDQ�WKH�
SODLQWLII�ZLQV���7KH�GHIHQGDQW�PD\�WKHQ�DVVHUW�GHIHQVHV�ZKLFK�PD\�UHGXFH�RU�HOLPLQDWH�OLDELOLW\��

7KH�GHIHQVHV�IRU�QHJOLJHQFH�LQFOXGH�FRQWULEXWRU\�QHJOLJHQFH��FRPSDUDWLYH�QHJOLJHQFH��DQG�
DVVXPSWLRQ�RI�ULVN���1RWH�WKDW�WKH�UXOHV�IRU�WKHVH�GHIHQVHV�YDU\�DPRQJ�MXULVGLFWLRQV��DQG�HDFK�MXULVGLFWLRQ�
XVHV�LWV�RZQ�IRUP�RI�FRQWULEXWRU\�RU�FRPSDUDWLYH�QHJOLJHQFH��

$��&2175,%8725<�1(*/,*(1&(�RFFXUV�ZKHQ�WKH�SODLQWLII�KLPVHOI�DFWV�QHJOLJHQWO\�WR�
FRQWULEXWH�WR�KLV�LQMXULHV��

���7KH�EDVLV�IRU�WKLV�GHIHQVH�LV�WKDW�HYHU\ERG\�KDV�D�GXW\�WR�SURWHFW�WKHLU�RZQ�VDIHW\��DQG�D�
SODLQWLII�ZKR�IDLOV�WR�GR�VR�PD\�EH�EDUUHG�IURP�UHFRYHULQJ��

���*HQHUDOO\��ZKHQ�D�SODLQWLII�LV�FRQWULEXWRULO\�QHJOLJHQW��WKDW�LV�D�FRPSOHWH�EDU�WR�UHFRYHU\��

([DPSOH�²�6DUDK�JHWV�D�IODW�WLUH�ZKLOH�GULYLQJ�RQ�WKH�KLJKZD\���,QVWHDG�RI�SXOOLQJ�
RYHU�WR�WKH�VKRXOGHU��VKH�SDUNV�WKH�FDU�LQ�WKH�PLGGOH�RI�WKH�KLJKZD\���6XUH�HQRXJK��
DQRWKHU�GULYHU�FRPHV�DORQJ�DQG�QHJOLJHQWO\�UXQV�LQWR�6DUDK¶V�FDU���6DUDK�VXHV��

Æ�,Q�D�FRQWULEXWRU\�QHJOLJHQFH�MXULVGLFWLRQ��6DUDK�ZLOO�QRW�UHFRYHU�DQ\WKLQJ�
EHFDXVH�VKH�FRQWULEXWHG�WR�KHU�LQMXULHV�E\�QHJOLJHQWO\�SDUNLQJ�LQ�WKH�PLGGOH�RI�
WKH�KLJKZD\��DQG�FRQWULEXWRU\�QHJOLJHQFH�LV�D�FRPSOHWH�EDU�WR�UHFRYHU\��

���1RWH�WKDW�YHU\�IHZ�MXULVGLFWLRQV�IROORZ�WKLV�FRQWULEXWRU\�QHJOLJHQFH�VWDQGDUG���0RVW�KDYH�
DGRSWHG�WKH�FRPSDUDWLYH�QHJOLJHQFH�VWDQGDUG��

�

�

�

�

�
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%��,Q�D�&203$5$7,9(�1(*/,*(1&(�MXULVGLFWLRQ��D�QHJOLJHQW�SODLQWLII�PD\�VWLOO�UHFRYHU��EXW�
ZLOO�RQO\�UHFRYHU�EDVHG�RQ�KRZ�PXFK�WKH\�ZHUH�DW�IDXOW��

���,Q�VXFK�MXULVGLFWLRQV��WKH�FRXUW�RU�MXU\�ZLOO�DVVLJQ�D�SHUFHQWDJH�RI�IDXOW�WR�HDFK�SDUW\��DQG�
ZLOO�WKHQ�UHGXFH�WKH�SODLQWLII¶V�UHFRYHU\�E\�WKH�SHUFHQWDJH�RI�IDXOW�DVVLJQHG�WR�WKH�SODLQWLII��

([DPSOH�²�$VVXPH�WKDW�LQ�RXU�SUHYLRXV�H[DPSOH�6DUDK�VXIIHUV���������ZRUWK�RI�
GDPDJH�WR�KHU�FDU���$W�WULDO��WKH�MXU\�ILQGV�WKDW�WKH�GULYHU�ZKR�UDQ�LQWR�KHU�FDU�ZDV�����
DW�IDXOW��ZKLOH�6DUDK�ZDV�����DW�IDXOW���Æ�,Q�D�FRPSDUDWLYH�QHJOLJHQFH�MXULVGLFWLRQ��
6DUDK�ZLOO�UHFRYHU�����RI����������RU��������

���7KHUH�DUH���W\SHV�RI�FRPSDUDWLYH�QHJOLJHQFH��

���3XUH�FRPSDUDWLYH�QHJOLJHQFH�MXULVGLFWLRQV�DOORZ�WKH�SODLQWLII�WR�UHFRYHU�HYHQ�LI�KLV�
QHJOLJHQFH�LV�JUHDWHU�WKDQ�WKH�GHIHQGDQW¶V���6R�LI�WKH�SODLQWLII�LV�PRVWO\�DW�IDXOW�IRU�DQ�
DFFLGHQW��KH�FDQ�VWLOO�UHFRYHU�XQGHU�D�SXUH�FRPSDUDWLYH�QHJOLJHQFH�WKHRU\��

���3DUWLDO�FRPSDUDWLYH�QHJOLJHQFH��ZKLFK�PRVW�MXULVGLFWLRQ�DSSO\��GRHV�QRW�DOORZ�WKH�
SODLQWLII�WR�UHFRYHU�LI�WKH�SODLQWLII¶V�QHJOLJHQFH�H[FHHGV�D�FHUWDLQ�WKUHVKROG���,Q�PRVW�
MXULVGLFWLRQV��LI�WKH�SODLQWLII�LV�PRUH�WKDQ�����DW�IDXOW��KH�FDQQRW�UHFRYHU��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�GLVFXVVLQJ�GHIHQVHV�WR�QHJOLJHQFH�WKDW�DSSO\�ZKHQ�WKH�SODLQWLII�KDV�
FRQWULEXWHG�WR�KLV�LQMXULHV���:H�OHDUQHG�DERXW�FRQWULEXWRU\�QHJOLJHQFH�DQG�FRPSDUDWLYH�QHJOLJHQFH��

�

&+$37(5������$668037,21�2)�5,6.�

$��$VVXPSWLRQ�RI�ULVN�²�WKH�SODLQWLII�DFWV�NQRZLQJ�WKHUH�LV�ULVN�RI�KDUP�

%��7R�HVWDEOLVK�DVVXPSWLRQ�RI�ULVN��WKH�GHIHQGDQW�PXVW�VKRZ�WKDW��

�L��7KH�SODLQWLII�UHFRJQL]HG�DQG�XQGHUVWRRG�WKH�SDUWLFXODU�ULVN�LQYROYHG��DQG�
�LL��9ROXQWDULO\�WRRN�RQ�WKDW�ULVN��

���,I�LW�LV�SURYHQ�WKDW�WKH�SODLQWLII�DVVXPHG�RI�ULVN��WKH�GHIHQGDQW�ZLOO�KDYH�D�FRPSOHWH�
GHIHQVH�WR�QHJOLJHQFH�DQG�WKH�ODZVXLW�ZLOO�EH�GLVPLVVHG��

D���1RWH�WKDW�DVVXPSWLRQ�RI�ULVN�RQO\�DSSOLHV�DV�D�GHIHQVH�IRU�QHJOLJHQFH��QRW�IRU�
LQWHQWLRQDO�WRUWV��

&��$VVXPSWLRQ�RI�ULVN�PD\�EH�H[SUHVV�RU�LPSOLHG��

���([SUHVV�DVVXPSWLRQ�RI�ULVN�H[LVWV�ZKHQ�WKH�SODLQWLII�H[SUHVVO\�FRQVHQWV�WR�WKH�ULVN�RI�
KDUP����7KLV�LV�FRPPRQ�LQ�D�ZDLYHU�IRUP���

([DPSOH�²�0DWW�JRHV�VN\GLYLQJ�IRU�WKH�ILUVW�WLPH�ZLWK�D�VN\GLYLQJ�FRPSDQ\���%HIRUH�
KH�MXPSV�RXW�RI�WKH�SODQH��KH�VLJQV�D�ZDLYHU�IRUP�WKDW�H[SOLFLWO\�VWDWHV�WKDW�KH�
XQGHUVWDQGV�WKH�ULVNV�LQYROYHG�DQG�DVVXPHV�WKH�ULVNV���0DWW�WKHQ�JRHV�VN\GLYLQJ�DQG�DV�
D�UHVXOW�VXIIHUV�LQMXULHV�GXH�WR�WKH�QHJOLJHQFH�RI�WKH�VN\GLYLQJ�FRPSDQ\��

Æ�,Q�WKLV�FDVH��0DWW�ZLOO�EH�EDUUHG�IURP�UHFRYHU\�EHFDXVH�KH�H[SUHVVO\�DVVXPHG�
WKH�ULVN��
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���$VVXPSWLRQ�RI�ULVN�FDQ�DOVR�EH�LPSOLHG�IURP�WKH�SODLQWLII¶V�FRQGXFW��

D��7\SLFDOO\��DVVXPSWLRQ�RI�ULVN�LV�LPSOLHG�LQ�VLWXDWLRQV�RU�DFWLYLWLHV�WKDW�FDUU\�LQKHUHQW�
ULVNV���1RWH�WKDW�LPSOLHG�DVVXPSWLRQ�RI�ULVN�UXOHV�YDU\�DPRQJ�MXULVGLFWLRQV��

([DPSOH�²�7XUQLQJ�WR�RXU�SUHYLRXV�VN\GLYLQJ�H[DPSOH��HYHQ�LI�0DWW�KDG�QRW�
VLJQHG�WKH�ZDLYHU�IRUP��KH�ZRXOG�VWLOO�SUREDEO\�EH�XQDEOH�WR�UHFRYHU�IRU�DQ\�
QHJOLJHQWO\�FDXVHG�LQMXULHV�EHFDXVH�LW�LV�VDIH�WR�DVVXPH�WKDW�KH�NQHZ�WKH�ULVNV�
LQYROYHG�LQ�VN\GLYLQJ�DQG�YROXQWDULO\�DVVXPHG�WKHP��

E��,PSOLHG�DVVXPSWLRQ�RI�ULVN�PD\�DOVR�DSSO\�WR�VSHFWDWRUV�DW�VSRUWLQJ�HYHQWV��

([DPSOH�²�:KHQ�D�VSHFWDWRU�FKRRVHV�WR�VWDQG�DORQJ�WKH�VLGHOLQHV�DW�D�IRRWEDOO�
JDPH��LW�LV�LPSOLHG�WKDW�WKH�VSHFWDWRU�DVVXPHV�WKH�LQKHUHQW�ULVNV�RI�EHLQJ�KLW�E\�
WKH�IRRWEDOO�RU�E\�SOD\HUV�UXQQLQJ�RXW�RI�ERXQGV��

'��1RWH�WKDW�LQ�HPHUJHQF\�VLWXDWLRQV��ZKHQ�WKH�SODLQWLII�LPSOLHGO\�DVVXPHV�D�ULVN�LQ�D�VLWXDWLRQ�
ZKHUH�KH�KDV�QR�RWKHU�FKRLFH��DVVXPSWLRQ�RI�ULVN�ZLOO�QRW�EH�D�YDOLG�GHIHQVH��

([DPSOH�²�6SLGHUPDQ�MXPSV�LQ�IURQW�RI�D�QHJOLJHQWO\�GULYHQ�FDU�WR�VDYH�0DU\�-DQH���
6SLGHUPDQ�JHWV�LQMXUHG�DQG�VXHV�WKH�GULYHU��

Æ�,Q�WKLV�FDVH��WKH�GULYHU�ZLOO�EH�OLDEOH�EHFDXVH�HYHQ�WKRXJK�VSLGHU�PDQ�DVVXPHG�WKH�
ULVN��LW�ZLOO�QRW�DSSO\�EHFDXVH�6SLGHUPDQ�ZDV�IDFHG�ZLWK�DQ�HPHUJHQF\�VLWXDWLRQ��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�DVVXPSWLRQ�RI�ULVN���8QGHU�DVVXPSWLRQ�RI�ULVN��SODLQWLII�ZLOO�EH�
EDUUHG�IURP�UHFRYHULQJ�IRU�QHJOLJHQFH�ZKHQ�SODLQWLII�DFWHG�YROXQWDULO\�DQG�NQHZ�WKHUH�ZDV�ULVN�RI�KDUP��

�
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6WULFW�OLDELOLW\�PHDQV�OLDELOLW\�ZLWKRXW�IDXOW���:KHQ�VWULFW�OLDELOLW\�DSSOLHV��WKH�GHIHQGDQW�ZLOO�EH�
OLDEOH�IRU�KDUP�FDXVHG�WR�WKH�SODLQWLII�HYHQ�LI�WKH�GHIHQGDQW�ZDV�QRW�QHJOLJHQW���7KLV�LV�EHFDXVH�VWULFW�
OLDELOLW\�HVWDEOLVKHV�DQ�DEVROXWH�GXW\�WR�PDNH�FRQGLWLRQV�VDIH���6R�HYHQ�ZKHQ�D�GHIHQGDQW�H[HUFLVHV�WKH�
KLJKHVW�DPRXQW�RI�FDUH��KH�PD\�VWLOO�EH�OLDEOH�XQGHU�VWULFW�OLDELOLW\���7KH�GRFWULQH�RI�VWULFW�OLDELOLW\�DSSOLHV�
LQ�VHYHUDO�FRQWH[WV��SURGXFWV�OLDELOLW\��ZKHQ�WKH�SODLQWLII�LV�LQMXUHG�E\�DQ�DQLPDO��DQG�ZKHQ�WKH�SODLQWLII�
LV�LQMXUHG�E\�DQ�DEQRUPDOO\�GDQJHURXV�DFWLYLW\��

$��$1,0$/6�

���:LOG�DQLPDOV�

D��5XOH�²�:KHQ�D�ZLOG�DQLPDO�FDXVHV�KDUP��WKH�RZQHU�RU�NHHSHU�RI�WKH�ZLOG�DQLPDO�
JHQHUDOO\�ZLOO�EH�VWULFWO\�OLDEOH��

([DPSOH�²�'XQGHH�RZQV�DQ�DOOLJDWRU�DQG�LW�LV�NHSW�LQ�WKH�PRVW�H[SHQVLYH�XS�WR�
GDWH�VHFXUH�FDJH���7KH�DOOLJDWRU�VRPHKRZ�HVFDSHV�DQG�ELWHV�6XH��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�'XQGHH�KDV�H[HUFLVHG�WKH�KLJKHVW�DPRXQW�RI�
FDUH�LQ�NHHSLQJ�WKH�DOOLJDWRU��'XQGHH�ZLOO�EH�VWULFWO\�OLDEOH�IRU�6XH¶V�
LQMXULHV�EHFDXVH�RZQHUV�RI�ZLOG�DQLPDOV�DUH�VWULFWO\�OLDEOH�IRU�DQ\�KDUP�
FDXVHG�E\�WKH�ZLOG�DQLPDO��
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���'RPHVWLF�DQLPDOV��LQFOXGH�KRXVHKROG�SHWV�DQG�OLYHVWRFN��

D��5XOH�²�7KH�RZQHU�RU�NHHSHU�RI�D�GRPHVWLF�DQLPDO�ZLOO�EH�VWULFWO\�OLDEOH�IRU�KDUP�
FDXVHG�E\�WKH�DQLPDO�LI�WKH�RZQHU�KDV�UHDVRQ�WR�NQRZ�WKH�DQLPDO�KDV�D�VSHFLILF�
SURSHQVLW\�WR�FDXVH�KDUP��DQG�LI�WKH�KDUP�FDXVHG�E\�WKH�DQLPDO�ZDV�GXH�WR�WKH�
GDQJHURXV�SURSHQVLW\��

([DPSOH�²�'RURWK\�NQRZV�WKDW�KHU�VPDOO�GRJ��7RWR��OLNHV�WR�ELWH�SHRSOH�ULGLQJ�
ELNHV���2QH�GD\��7RWR�ELWHV�WKH�ZLFNHG�ZLWFK�RI�WKH�ZHVW��D�F\FOLVW���$�IHZ�KRXUV�
ODWHU��7RWR�UXQV�LQWR�$XQW�(P�DQG�NQRFNV�KHU�RYHU��

Æ�,Q�PRVW�MXULVGLFWLRQV��'RURWK\�ZLOO�EH�VWULFWO\�OLDEOH�WR�WKH�ZLWFK��VLQFH�
ELWLQJ�ZDV�D�NQRZQ�GDQJHURXV�SURSHQVLW\���+RZHYHU��WKHUH�ZLOO�EH�QR�
VWULFW�OLDELOLW\�WR�$XQW�(P�EHFDXVH�WKHUH�ZDV�QR�NQRZQ�SURSHQVLW\�IRU�
NQRFNLQJ�SHRSOH�GRZQ��

E���1RWH�WKDW�LQ�UHJDUGV�WR�GRPHVWLF�DQLPDOV��SDUWLFXODUO\�OLYHVWRFN���PDQ\�
MXULVGLFWLRQV�KROG�RZQHUV�VWULFWO\�OLDEOH�IRU�DQ\�GDPDJH�FDXVHG�E\�OLYHVWRFN�ZKHQ�WKH\�
HVFDSH�DQG�WUHVSDVV�RQ�DQRWKHU¶V�SURSHUW\��

%��$%1250$//<�'$1*(5286�$&7,9,7,(6�

���:KHWKHU�DQ�DFWLYLW\�LV�DEQRUPDOO\�GDQJHURXV�GHSHQGV�RQ�FHUWDLQ�IDFWRUV��EXW�JHQHUDOO\��DQ�
DEQRUPDOO\�GDQJHURXV�DFWLYLW\�FDQ�EH�GHILQHG�DV�DQ�XQFRPPRQ�DFWLYLW\�WKDW�LQYROYHV�D�KLJK�
GHJUHH�RI�SRWHQWLDO�KDUP��

D��&ODVVLF�H[DPSOHV�LQFOXGH�GHDOLQJ�ZLWK�H[SORVLYHV��GHDOLQJ�ZLWK�WR[LF�FKHPLFDOV��DQG�
GHPROLWLRQ�RI�EXLOGLQJV��

���5XOH�²�:KHQ�D�SODLQWLII�LV�LQMXUHG�IURP�DQ�DEQRUPDOO\�GDQJHURXV�DFWLYLW\��WKH�RZQHU�RU�
RSHUDWRU�DVVRFLDWHG�ZLWK�WKH�DEQRUPDOO\�GDQJHURXV�DFWLYLW\�ZLOO�EH�VWULFWO\�OLDEOH��

&��1RWH�WKDW�WKHUH�LV�D�GHIHQVH�IRU�VWULFW�OLDELOLW\�²�DVVXPSWLRQ�RI�ULVN��

���,I�WKH�SODLQWLII�YROXQWDULO\�SDUWDNHV�LQ�DQ�DEQRUPDOO\�GDQJHURXV�DFWLYLW\�DQG�NQRZV�WKH�
ULVNV��WKH�SODLQWLII�PD\�EH�EDUUHG�IURP�UHFRYHULQJ�XQGHU�VWULFW�OLDELOLW\��

([DPSOH�²�6XH�EUHDNV�LQWR�'XQGHH¶V�DOOLJDWRU�FDJH�DQG�LV�ELWWHQ��

Æ�,Q�WKLV�FDVH��6XH�KDV�DVVXPHG�WKH�ULVN�DQG�VKH�FRXOG�QRW�UHFRYHU�XQGHU�VWULFW�
OLDELOLW\��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�VWULFW�OLDELOLW\���:H�OHDUQHG�WKDW�VWULFW�OLDELOLW\�PDNHV�D�SHUVRQ�
OHJDOO\�UHVSRQVLEOH�IRU�KDUP�FDXVHG�E\�KLV�FRQGXFW��HYHQ�LI�KH�ZDV�QRW�DW�IDXOW�RU�QHJOLJHQW��

�

�

�
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$��3URGXFWV�OLDELOLW\�UHIHUV�WR�OLDELOLW\�IRU�DQ\�KDUP�FDXVHG�E\�GHIHFWLYH�FRQVXPHU�SURGXFWV��

���:KHQ�D�SHUVRQ�VXIIHUV�GDPDJHV�UHVXOWLQJ�IURP�DQ�XQVDIH�SURGXFW��WKDW�SHUVRQ�PD\�KDYH�D�
FDXVH�RI�DFWLRQ�DJDLQVW�DQ\�SDUW\�ZKR�LQWURGXFHG�WKH�SURGXFW�LQWR�WKH�VWUHDP�RI�FRPPHUFH�
²�ZKLFK�LQFOXGHV�GHVLJQHUV��PDQXIDFWXUHUV��GLVWULEXWRUV��DQG�VHOOHUV��

���1RWH�WKDW�D�SURGXFW�LV�JHQHUDOO\�WKRXJKW�RI�DV�WDQJLEOH�SHUVRQDO�SURSHUW\��EXW�LW�PD\�EH�
FRQVLGHUHG�DQ�LQWDQJLEOH�OLNH�JDVROLQH��SHWV��DQG�UHDO�HVWDWH��

%��:KHQ�D�SODLQWLII�KDV�EHHQ�LQMXUHG�E\�D�GHIHFWLYH�SURGXFW��WKH�SODLQWLII�PD\�EULQJ�D�SURGXFWV�
OLDELOLW\�FODLP�XQGHU�VHYHUDO�GLIIHUHQW�WKHRULHV��GHSHQGLQJ�RQ�WKH�MXULVGLFWLRQ��

���7KH�SODLQWLII�PD\�VXH�IRU�VWULFW�OLDELOLW\��QHJOLJHQFH��EUHDFK�RI�ZDUUDQW\��RU�
PLVUHSUHVHQWDWLRQ���$QG�LQ�UDUH�VLWXDWLRQV��WKH�SODLQWLII�FDQ�VXH�IRU�WKH�LQWHQWLRQDO�WRUW�RI�
EDWWHU\��

���,Q�SUDFWLFH��SURGXFWV�OLDELOLW\�ODZVXLWV�XVXDOO\�LQFOXGH�HYHU\�WKHRU\�SRVVLEOH�LQ�RUGHU�WR�
JLYH�WKH�SODLQWLII�WKH�EHVW�FKDQFH�RI�UHFRYHU\��

&��5HJDUGOHVV�RI�ZKLFK�WKHRU\�LV�XVHG��WKH�SODLQWLII�PXVW�JHQHUDOO\�SURYH���HOHPHQWV�WR�UHFRYHU�IRU�
SURGXFWV�OLDELOLW\��

�L��7KDW�WKHUH�ZDV�D�GHIHFW�LQ�WKH�SURGXFW�WKDW�FDXVHG�LQMXU\��DQG�
�LL��7KDW�WKH�GHIHFW�H[LVWHG�DW�WKH�WLPH�WKH�SURGXFW�OHIW�WKH�GHIHQGDQW¶V�FRQWURO��

���1RWH�WKDW�VKRZLQJ�WKDW�WKH�GHIHFW�H[LVWHG�ZKHQ�LW�OHIW�WKH�GHIHQGDQW¶V�FRQWURO�ZLOO�W\SLFDOO\�
EH�LQIHUUHG�ZKHQ�WKH�SURGXFW�KDV�JRQH�WKURXJK�WKH�QRUPDO�FKDLQV�RI�GLVWULEXWLRQ���7KHUHIRUH��
WKH�VHFRQG�HOHPHQW�LV�RIWHQ�HDV\�WR�SURYH��

���(VWDEOLVKLQJ�WKH�ILUVW�HOHPHQW�LV�QRW�DV�VLPSOH���,Q�RUGHU�WR�SURYH�WKH�SURGXFW�ZDV�
GHIHFWLYH��WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKHUH�ZDV�VRPH�VRUW�RI�LPSHUIHFWLRQ�WKDW�PDGH�WKH�
SURGXFW�XQUHDVRQDEO\�GDQJHURXV��

D��([DPSOHV�²�&RPPRQ�GHIHFWV�LQFOXGH�IDXOW\�DXWR�EUDNHV��FRQWDPLQDWHG�IRRG��
H[SORGLQJ�ERWWOHV�RI�VRGD��DQG�ODFN�RI�ZDUQLQJ�ODEHOV��

'��7KHUH�DUH���JHQHUDO�W\SHV�RI�SURGXFWV�OLDELOLW\�FODLPV��

���0DQXIDFWXULQJ�GHIHFWV�²�RFFXU�ZKHQ�D�SURGXFW�KDV�EHHQ�LPSURSHUO\�DVVHPEOHG��

D��$�PDQXIDFWXULQJ�GHIHFW�FDQ�EH�SURYHQ�E\�VKRZLQJ�WKDW�WKHUH�LV�D�XQLTXH�IODZ�LQ�WKH�
SURGXFW�RU�WKDW�WKH�SURGXFW�GLG�QRW�PHHW�FHUWDLQ�VSHFLILFDWLRQV��

([DPSOH�²�$Q�DXWRPRELOH�WKDW�LV�LPSURSHUO\�ZHOGHG�WRJHWKHU�DW�WKH�DVVHPEO\�
SODQW�ZRXOG�EH�FODVVLILHG�DV�D�SURGXFW�ZLWK�D�PDQXIDFWXULQJ�GHIHFW��

�

�

�
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���'HVLJQ�GHIHFWV�²�RFFXU�ZKHQ�D�SURGXFW�KDV�EHHQ�GHVLJQHG�LQ�D�ZD\�WKDW�SRVHV�D�ULVN�WR�
WKH�SXEOLF��

D��'HSHQGLQJ�RQ�WKH�MXULVGLFWLRQ��D�GHVLJQ�GHIHFW�FDQ�EH�SURYHQ�E\�VKRZLQJ�HLWKHU�WKDW�
WKH�SURGXFW�ZDV�PRUH�GDQJHURXV�WKDQ�H[SHFWHG��RU�WKDW�D�UHDVRQDEOH�DOWHUQDWLYH�ZDV�
DYDLODEOH��

([DPSOH�²�7KH�GHVLJQ�RI�D�YHKLFOH�ZLWK�WKH�IXHO�WDQN�SODFHG�LQ�VXFK�D�SRVLWLRQ�
WKDW�LW�ZLOO�H[SORGH�RQ�ORZ�VSHHG�LPSDFW�ZRXOG�EH�FODVVLILHG�DV�D�GHVLJQ�GHIHFW��

���0DUNHWLQJ�GHIHFWV�GHDO�ZLWK�LPSURSHU�LQVWUXFWLRQV�DQG�IDLOXUHV�WR�ZDUQ�FRQVXPHUV�RI�
XQH[SHFWHG�GDQJHUV�LQ�WKH�SURGXFW��

D��$�PDUNHWLQJ�GHIHFW�FDQ�EH�SURYHQ�VLPSO\�E\�VKRZLQJ�WKDW�WKHUH�ZDV�QR�ZDUQLQJ�RU�
WKH�ZDUQLQJ�ZDV�LQDGHTXDWH��

���1RWH�WKDW�ZDUQLQJV�DUH�JHQHUDOO\�UHTXLUHG�RQO\�ZKHQ�D�GDQJHU�ZRXOG�QRW�EH�
H[SHFWHG��WKHUHIRUH��REYLRXV�GDQJHUV�GR�QRW�UHTXLUH�ZDUQLQJV��

([DPSOH�²�7KH�UHDVRQDEOH�SHUVRQ�GRHV�QRW�QHHG�WR�EH�ZDUQHG�WKDW�NQLYHV�
FXW��WKDW�G\QDPLWH�H[SORGHV��RU�WKDW�HOHFWULFDO�DSSOLDQFHV�VKRXOG�QRW�EH�
XVHG�LQ�WKH�VKRZHU��

Ź�,Q�WKLV�FKDSWHU��ZH�EHJDQ�RXU�GLVFXVVLRQ�RI�SURGXFWV�OLDELOLW\��ZKLFK�UHIHUV�WR�WKH�OLDELOLW\�RI�D�
PDQXIDFWXUHU�RU�VXSSOLHU�IRU�SODFLQJ�D�GHIHFWLYH�SURGXFW�LQWR�WKH�KDQGV�RI�D�FRQVXPHU���:H�OHDUQHG�WKDW�
LQ�RUGHU�WR�UHFRYHU�IRU�KDUP�UHVXOWLQJ�IURP�D�SURGXFW��WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKH�SURGXFW�ZDV�
GHIHFWLYH��GXH�WR�D�PDQXIDFWXULQJ�GHIHFW��D�GHVLJQ�GHIHFW��RU�D�PDUNHWLQJ�GHIHFW��

�
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���7KH�PDMRULW\�RI�MXULVGLFWLRQV�KROG�PDQXIDFWXUHUV�DQG�VXSSOLHUV�VWULFWO\�OLDEOH�IRU�DQ\�
KDUP�FDXVHG�E\�WKHLU�GHIHFWLYH�SURGXFWV���7KLV�PHDQV�WKDW�WKHUH�ZLOO�EH�OLDELOLW\�HYHQ�
ZKHQ�WKH�KLJKHVW�GHJUHH�RI�FDUH�KDV�EHHQ�H[HUFLVHG�LQ�KDQGOLQJ�WKH�SURGXFW��

D���1RWH�WKDW�VWULFW�OLDELOLW\�GRHV�QRW�PHDQ�WKH�PDQXIDFWXUHU�RU�VXSSOLHU�ZLOO�EH�
OLDEOH�ZKHQHYHU�D�SURGXFW�FDXVHV�KDUP���7KH�SODLQWLII�VWLOO�PXVW�SURYH��

�L��7KHUH�ZDV�D�GHIHFW�LQ�WKH�SURGXFW�WKDW�FDXVHG�WKH�LQMXU\��DQG�
�LL��7KH�GHIHFW�H[LVWHG�DW�WKH�WLPH�WKH�SURGXFW�OHIW�WKH�GHIHQGDQW¶V�FRQWURO��

���$OPRVW�DQ\�SHUVRQ�LQMXUHG�E\�D�GHIHFWLYH�SURGXFW�FDQ�VXH�XQGHU�VWULFW�OLDELOLW\�²�
LQFOXGLQJ�SXUFKDVHUV�RI�WKH�SURGXFW��XVHUV�RI�WKH�SURGXFW��DV�ZHOO�DV�E\VWDQGHUV��

([DPSOH�²�3HWHU�SXUFKDVHV�ILUHZRUNV�WKDW�DUH�GHIHFWLYH���$V�3HWHU�LV�ZDONLQJ�KRPH�
ZLWK�WKH�ILUHZRUNV��WKH\�VXGGHQO\�H[SORGH�DQG�LQMXUH�D�SHGHVWULDQ�RQ�WKH�RWKHU�VLGH�RI�
WKH�VWUHHW���7KH�SHGHVWULDQ�VXHV�WKH�ILUHZRUNV�PDQXIDFWXUHU�XQGHU�VWULFW�OLDELOLW\��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�SHGHVWULDQ�ZDV�D�E\VWDQGHU��KH�ZLOO�EH�DEOH�WR�
UHFRYHU�IRU�SURGXFWV�OLDELOLW\��
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���6WULFW�OLDELOLW\�JHQHUDOO\�DSSOLHV�RQO\�WR�WKRVH�UHJXODUO\�HQJDJHG�LQ�WKH�EXVLQHVV�RI�
PDQXIDFWXULQJ�RU�VXSSO\LQJ�WKH�GHIHFWLYH�SURGXFW���7KLV�PHDQV�WKDW�LQGLYLGXDOV�RU�
RFFDVLRQDO�VHOOHUV�RI�SURGXFWV�ZLOO�QRW�EH�KHOG�VWULFWO\�OLDEOH��

���0RVW�MXULVGLFWLRQV�GR�QRW�DSSO\�VWULFW�OLDELOLW\�WR�VHOOHUV�RI�XVHG�SURGXFWV�²�EHFDXVH�LW�LV�
XQUHDVRQDEOH�WR�H[SHFW�WKDW�D�XVHG�SURGXFW�LV�FRPSOHWHO\�IUHH�RI�GHIHFWV��

���$�SODLQWLII�FDQQRW�XVXDOO\�UHFRYHU�XQGHU�VWULFW�OLDELOLW\�ZKHQ�DQ�LQMXU\�KDV�EHHQ�FDXVHG�E\�
D�WHVW�PRGHO�WKDW�KDV�QRW�EHHQ�VROG�²EHFDXVH�D�GHIHFWLYH�SURGXFW�PXVW�EH�LQWURGXFHG�LQWR�
WKH�VWUHDP�RI�FRPPHUFH�IRU�VWULFW�OLDELOLW\�WR�DSSO\��

%��1(*/,*(1&(�

���,I�WKH�SODLQWLII�EULQJV�D�SURGXFWV�OLDELOLW\�FODLP�XQGHU�D�WKHRU\�RI�QHJOLJHQFH��WKH�SODLQWLII�
PXVW�SURYH�WKDW�WKH�GHIHQGDQW�IDLOHG�WR�H[HUFLVH�RUGLQDU\�FDUH�LQ�WKH�PDQXIDFWXUH��GHVLJQ��
RU�PDUNHWLQJ�RI�D�GHIHFWLYH�SURGXFW��

D��,Q�QHJOLJHQFH�SURGXFWV�OLDELOLW\�FODLPV��WKH�IRFXV�LV�RQ�WKH�GHIHQGDQW¶V�FRQGXFW��
ZKLOH�LQ�D�VWULFW�OLDELOLW\�FDVH��WKH�GHIHQGDQW
V�FRQGXFW�LV�LUUHOHYDQW��

���(YHU\RQH�LQ�WKH�FKDLQ�RI�GLVWULEXWLRQ²IURP�PDQXIDFWXUHUV�WR�VXSSOLHUV²KDV�D�GXW\�WR�
VXSSO\�D�VDIH�SURGXFW��

D��7KLV�PHDQV�WKH�SURGXFW�PXVW�EH�GHVLJQHG�WR�EH�VDIH��LW�PXVW�EH�LQVSHFWHG�DQG�WHVWHG��
LW�PXVW�EH�DVVHPEOHG�FDUHIXOO\��DQG�LW�PXVW�FRQWDLQ�DGHTXDWH�ZDUQLQJV�DQG�GLUHFWLRQV�
IRU�XVH��

E��$OVR��D�VHOOHU�FDQQRW�PLVUHSUHVHQW�WKH�VDIHW\�RI�WKH�SURGXFW�DQG�PXVW�GLVFORVH�DOO�
GHIHFWV��

���(YHU\RQH�LQ�WKH�FKDLQ�RI�GLVWULEXWLRQ²PDQXIDFWXUHUV��VXSSOLHUV�DQG�HYHU\RQH�LQ�
EHWZHHQ²RZHV�D�GXW\�RI�FDUH�WR�DQ\RQH�ZKR�LV�OLNHO\�WR�EH�LQMXUHG�E\�D�GHIHFWLYH�SURGXFW��

D��6R�VLPLODU�WR�VWULFW�OLDELOLW\��IRUHVHHDEOH�YLFWLPV�LQFOXGH�WKH�SXUFKDVHU�RI�WKH�
SURGXFW��DQ\�XVHUV�RI�WKH�SURGXFW��DQG�E\VWDQGHUV��

����1RWH�WKDW�LQ�QHJOLJHQFH�FDVHV��DV�ZHOO�DV�VWULFW�OLDELOLW\�FDVHV��WKH�SODLQWLII�FDQ�UHFRYHU�
IRU�SHUVRQDO�LQMXULHV�DQG�SURSHUW\�GDPDJH�FDXVHG�E\�D�GHIHFWLYH�SURGXFW��EXW�FDQQRW�UHFRYHU�
IRU�HFRQRPLF�ORVV��

&��%5($&+�2)�:$55$17<�

���%UHDFK�RI�ZDUUDQW\�RFFXUV�ZKHQ�D�VHOOHU�IDLOV�WR�IXOILOO�FHUWDLQ�UHSUHVHQWDWLRQV�PDGH�
DERXW�D�SURGXFW��

���1RWH�WKDW�EUHDFK�RI�ZDUUDQW\�LV�QRW�D�WRUW�DFWLRQ��EXW�D�FRQWUDFW�DFWLRQ��

D��([DPSOH�²ZKHQ�D�SURGXFW�GRHV�QRW�FRQIRUP�ZLWK�D�ZDUUDQW\��WKHUH�LV�D�EUHDFK�RI�
ZDUUDQW\�DQG�WKH�EX\HU�FDQ�VXH�WKH�VHOOHU��

�

�

�
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'��0,65(35(6(17$7,21�

���0LVUHSUHVHQWDWLRQ�UHIHUV�WR�JLYLQJ�FRQVXPHUV�IDOVH�VHFXULW\�DERXW�WKH�VDIHW\�RI�D�
SDUWLFXODU�SURGXFW��

D��7KLV�FDQ�EH�GRQH��QRW�RQO\�E\�PDNLQJ�IDOVH�VWDWHPHQWV�DERXW�D�SURGXFW��EXW�DOVR�E\�
RPLWWLQJ�LPSRUWDQW�IDFWV���7KHUHIRUH��XQGHU�WKH�WKHRU\�RI�PLVUHSUHVHQWDWLRQ��D�VHOOHU�
PXVW�GLVFORVH�DOO�NQRZQ�SRVVLEOH�GHIHFWV�LQ�D�SURGXFW��

���,I�D�EX\HU�UHOLHV�RQ�DQ\�PLVUHSUHVHQWDWLRQ�LQ�SXUFKDVLQJ�D�GHIHFWLYH�SURGXFW��DQG�DV�D�
UHVXOW�VXIIHUV�GDPDJHV��WKH�YLFWLP�PD\�VXH�XQGHU�PLVUHSUHVHQWDWLRQ�WR�UHFRYHU��

(��,17(17,21$/�7257�

���,I�D�PDQXIDFWXUHU�RU�VXSSOLHU�VHOOV�D�SURGXFW�WKDW�KH�NQRZV�LV�GHIHFWLYH�RU�GDQJHURXV��KH�
PD\�EH�OLDEOH�IRU�EDWWHU\�WR�DQ\�SHUVRQ�LQMXUHG�E\�WKH�SURGXFW��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�GLIIHUHQW�WKHRULHV�WKDW�PD\�EH�WKH�EDVLV�IRU�D�SURGXFWV�OLDELOLW\�
FODLP���:H�OHDUQHG�WKDW�ZKLOH�SURGXFWV�OLDELOLW\�LV�JHQHUDOO\�FRQVLGHUHG�D�VWULFW�OLDELOLW\�RIIHQVH��D�SHUVRQ�
KDUPHG�E\�D�GHIHFWLYH�SURGXFW�PD\�DOVR�UHFRYHU�XQGHU�QHJOLJHQFH��EUHDFK�RI�ZDUUDQW\��
PLVUHSUHVHQWDWLRQ��DQG�LQWHQWLRQDO�WRUW��

�

&+$37(5������352'8&76�/,$%,/,7<�²�&217,18('�

$��5HFDOO�WKDW�DOPRVW�DQ\�SHUVRQ²WKH�EX\HU��D�XVHU��RU�D�E\VWDQGHU²FDQ�UHFRYHU�ZKHQ�LQMXUHG�E\�
D�GHIHFWLYH�SURGXFW���+RZHYHU��WKH�SODLQWLII¶V�LQMXU\�PXVW�UHVXOW�IURP�QRUPDO�RU�IRUHVHHDEOH�
XVH�RI�WKH�SURGXFW�LQ�RUGHU�WR�KROG�WKH�GHIHQGDQW�OLDEOH��

([DPSOH�²�-RKQQ\�RZQV�D�ULGLQJ�ODZQPRZHU���-RKQQ\�QHHGV�D�KDLUFXW��DQG�GHFLGHV�WR�WXUQ�
WKH�ODZQPRZHU�XSVLGH�GRZQ�DQG�XVH�WKH�EODGHV�WR�FXW�KLV�KDLU���$V�KH�GRHV��WKH�EODGHV�FRPH�
RII�WKH�ODZQPRZHU�DQG�LQMXUH�-RKQQ\��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�ODZQPRZHU�ZDV�GHIHFWLYH��-RKQQ\�ZLOO�QRW�UHFRYHU�
EHFDXVH�KH�PLVXVHG�WKH�ODZQPRZHU�LQ�D�PDQQHU�WKDW�LV�FRPSOHWHO\�XQIRUHVHHDEOH��

%��:KHQ�D�SURGXFW�LV�PLVXVHG��EXW�LWV�PLVXVH�LV�UHDVRQDEO\�IRUHVHHDEOH��WKH�GHIHQGDQW�PD\�EH�
KHOG�OLDEOH�IRU�DQ\�UHVXOWLQJ�KDUP��

([DPSOH�²�-RKQQ\�XVHV�KLV�ULGLQJ�ODZQPRZHU�WR�ULGH�WR�KLV�IULHQG¶V�KRXVH�ZKLFK�LV�D�PLOH�
DZD\���,W�LV�ZLQWHU�DQG�WKH�URDGV�DUH�FRYHUHG�LQ�VQRZ�DQG�LFH���:KLOH�GULYLQJ�GRZQ�WKH�URDG��
WKH�EUDNHV�QHJOLJHQWO\�IDLO��ZKLFK�FDXVHV�-RKQQ\�WR�FUDVK�DQG�VXVWDLQ�LQMXULHV���-RKQQ\�VXHV�
IRU�SURGXFWV�OLDELOLW\��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�ODZQPRZHU�LV�QRW�LQWHQGHG�WR�EH�GULYHQ�LQ�WKH�VQRZ��
-RKQQ\�PD\�EH�DEOH�WR�UHFRYHU�EHFDXVH�WKDW�LV�FOHDUO\�D�IRUHVHHDEOH�XVH�RI�WKH�SURGXFW��

&��0DQXIDFWXUHUV�DUH�UHTXLUHG�WR�ZDUQ�RI�DQ\�SRVVLEOH�GDQJHUV�WKDW�FRXOG�EH�FUHDWHG�E\�
IRUHVHHDEOH�PLVXVH��

([DPSOH�²�,Q�RXU�H[DPSOH��WKH�PDQXIDFWXUHU�RI�WKH�ODZQPRZHU�FRXOG�KDYH�HVFDSHG�
OLDELOLW\�LI�WKH\�KDG�DGHTXDWHO\�ZDUQHG�FRQVXPHUV�QRW�WR�QRW�GULYH�LQ�WKH�VQRZ��
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'��$FFRUGLQJ�WR�WKH�ODZ�LQ�PRVW�MXULVGLFWLRQV��LW�LV�IRUHVHHDEOH�WKDW�D�EX\HU�PD\�WU\�WR�PRGLI\�D�
SURGXFW���2QFH�D�SURGXFW�KDV�EHHQ�PRGLILHG��WKH�PDQXIDFWXUHU�RU�VXSSOLHU�PD\�EH�OLDEOH�IRU�KDUP�
FDXVHG�E\�WKH�PRGLILHG�SURGXFW��EXW�RQO\�ZKHQ�WKH�SURGXFW�LV�SURQH�WR�PRGLILFDWLRQ��

([DPSOH�²�-RKQQ\¶V�ULGLQJ�ODZQPRZHU�LV�EXLOW�ZLWK�D�VSHHG�OLPLWHU�WKDW�SUHYHQW�WKH�PRZHU�
IURP�GULYLQJ�WRR�IDVW���-RKQQ\�UHPRYHV�LW�VR�KH�FDQ�UDFH���$V�H[SHFWHG��-RKQQ\�FUDVKHV�WKH�
ODZQPRZHU�DQG�VXVWDLQV�LQMXULHV��

Æ�,Q�WKLV�FDVH��WKH�PDQXIDFWXUHU�ZLOO�PRVW�OLNHO\�EH�OLDEOH�EHFDXVH�WKH�PRZHU�ZDV�
HDV\�WR�PRGLI\�DQG�LW�LV�IRUHVHHDEOH�WKDW�D�EX\HU�ZRXOG�UHPRYH�WKH�VSHHG�FDS�WR�JR�
IDVWHU��

(��'HIHQVHV�WR�SURGXFWV�OLDELOLW\�FODLPV�

���,I�D�SHUVRQ�QHJOLJHQWO\�FRQWULEXWHV�WR�KLV�LQMXULHV��OLDELOLW\�PD\�EH�HOLPLQDWHG�RU�UHGXFHG��
GHSHQGLQJ�LI�WKH�MXULVGLFWLRQ�IROORZV�FRQWULEXWRU\�RU�FRPSDUDWLYH�QHJOLJHQFH��

���,I�WKH�SODLQWLII�DVVXPHV�DQ\�ULVN�DVVRFLDWHG�ZLWK�WKH�SURGXFW��DQG�LV�WKHUHE\�LQMXUHG��WKH�
SODLQWLII�ZLOO�QRW�EH�DEOH�WR�UHFRYHU��

D��&RPPRQ�W\SHV�RI�DVVXPSWLRQ�RI�ULVN�DULVH�ZKHQ�D�SHUVRQ�FKRRVHV�QRW�WR�IROORZ�
LQVWUXFWLRQV�RU�GLUHFWLRQV�DQG�ZKHQ�D�SHUVRQ�FRQVFLRXVO\�GLVUHJDUGV�ZDUQLQJV��

���,I�D�SHUVRQ�PLVXVHV�D�SURGXFW�LQ�DQ�XQIRUHVHHDEOH�PDQQHU��WKHUH�ZLOO�EH�QR�OLDELOLW\��

Ź�,Q�WKLV�FKDSWHU��ZH�FRQFOXGHG�RXU�GLVFXVVLRQ�RQ�SURGXFWV�OLDELOLW\���:H�OHDUQHG�WKDW�D�
PDQXIDFWXUHU�RU�VXSSOLHU�FDQ�EH�OLDEOH�IRU�GDPDJHV�UHVXOWLQJ�IURP�DQ\�IRUHVHHDEOH�XVH�RI�D�SURGXFW��
LQFOXGLQJ�IRUHVHHDEOH�PLVXVH���:H�DOVR�OHDUQHG�WKDW�SURGXFWV�OLDELOLW\�PD\�H[LVW�DIWHU�D�SURGXFW�KDV�EHHQ�
PRGLILHG��EXW�XVXDOO\�RQO\�ZKHQ�WKH�SURGXFW�LV�SURQH�WR�PRGLILFDWLRQ���$QG�ZH�GLVFXVVHG�WKH�VHYHUDO�
GHIHQVHV�WR�SURGXFWV�OLDELOLW\��

�

&+$37(5������18,6$1&(�

$��7KH�ZRUG�³QXLVDQFH´�HVVHQWLDOO\�PHDQV�³DQQR\DQFH�´��7KH�WRUW�RI�QXLVDQFH�LV�DQ�LQWHUIHUHQFH�
WKDW�DIIHFWV�HLWKHU�DQ�LQGLYLGXDO�RU�WKH�SXEOLF�DV�D�ZKROH��

���&RPPRQ�H[DPSOHV�RI�QXLVDQFHV�LQFOXGH�SROOXWLRQ��KDUPIXO�JDVHV�WKDW�GHVWUR\�FURSV��ORXG�
QRLVHV��IRXO�RGRUV��H[FHVVLYH�OLJKW��DQG�YLEUDWLRQV�IURP�QHDUE\�H[SORVLRQV���$Q\RQH�ZKR�
FDXVHV�VXFK�DQ�LQWHUIHUHQFH�PD\�EH�OLDEOH�IRU�QXLVDQFH��

����1RWH�WKDW�QXLVDQFH�LV�VRPHWLPHV�FRQIXVHG�ZLWK�WUHVSDVV��EXW�WKH�WZR�DUH�GLIIHUHQW��

D��7UHVSDVV�LV�WKH�SK\VLFDO�LQYDVLRQ�RI�DQRWKHU¶V�SURSHUW\��

E��1XLVDQFH�LV�QRW�D�SK\VLFDO�LQYDVLRQ��EXW�DQ�LQWDQJLEOH�LQWUXVLRQ�WKDW�DPRXQWV�WR�DQ�
LQWHUIHUHQFH��

�

�
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%��,Q�RUGHU�WR�SURYH�QXLVDQFH��WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKH�GHIHQGDQW�DFWHG�LQWHQWLRQDOO\�RU�
QHJOLJHQWO\��RU�WKDW�VWULFW�OLDELOLW\�DSSOLHV��

���([DPSOH�²�,I�$FPH�0RWRUV�SURGXFHV�FDUV�DQG�WKH\�NQRZ�WKDW�SROOXWLRQ�ZLOO�HPLW�IURP�
WKH�IDFWRU\�DV�D�UHVXOW��$FPH�0RWRUV�KDV�DFWHG�LQWHQWLRQDOO\�DQG�PD\�EH�OLDEOH�IRU�QXLVDQFH��

���([DPSOH�²�,I�LQVWHDG�$FPH�0RWRUV�FRQWDLQV�WKH�SROOXWLRQ��EXW�QHJOLJHQWO\�DOORZ�LW�WR�
HVFDSH��$FPH�0RWRUV�DFWHG�QHJOLJHQWO\�DQG�PD\�EH�OLDEOH�IRU�QXLVDQFH��

���([DPSOH�²�/DVWO\��LI�$FPH�0RWRUV�XVHV�H[SORVLYHV�WR�ORRVHQ�WKH�JURXQG�VR�WKH\�FDQ�
EXLOG�DQ�DVVHPEO\�SODQW��DQG�WKH�QRLVH�LV�YHU\�ORXG�DQG�IUHTXHQW��$FPH�0RWRUV�PD\�EH�OLDEOH�
IRU�QXLVDQFH�XQGHU�VWULFW�OLDELOLW\��

&��7KHUH�DUH���W\SHV�RI�QXLVDQFH��

���3ULYDWH�QXLVDQFH�²�D�VXEVWDQWLDO�DQG�XQUHDVRQDEOH�LQWHUIHUHQFH�ZLWK�D�SHUVRQ¶V�XVH�RU�
HQMR\PHQW�RI�KLV�ODQG��

D��3ULYDWH�QXLVDQFH�VXLWV�PD\�EH�EURXJKW�E\�D�SODLQWLII�LI�KH�RZQV�WKH�ODQG�RU�LI�KH�KDV�
WKH�ULJKW�WR�LPPHGLDWH�SRVVHVVLRQ�RI�WKH�ODQG�±��WHQDQW�PD\�VXH�IRU�D�SULYDWH�QXLVDQFH��

([DPSOH�²�$FPH�0RWRUV�EXLOGV�DQ�DXWRPRELOH�SODQW�QH[W�WR�\RXU�
QHLJKERUKRRG���7KH�SODQW�JLYHV�RII�SROOXWLRQ�DQG�IRXO�RGRUV�WKDW�\RX�EUHDWKH�LQ�
DQG�VPHOO�ZKLOH�RQ�\RXU�SURSHUW\��

Æ�,Q�WKLV�FDVH��EHFDXVH�WKH�SROOXWLRQ�DQG�RGRUV�DUH�LQWHUIHULQJ�ZLWK�\RXU�
HQMR\PHQW�RI�\RXU�SURSHUW\��\RX�PD\�KDYH�DQ�DFWLRQ�IRU�QXLVDQFH�DJDLQVW�
$FPH�0RWRUV��

���3XEOLF�QXLVDQFH�²�WKH�XQUHDVRQDEOH�LQWHUIHUHQFH�ZLWK�WKH�KHDOWK��VDIHW\��RU�SURSHUW\�
ULJKWV�RI�D�FRPPXQLW\��

D��,W�LV�FRPPRQ�IRU�WKH�VWDWH�ZKHUH�WKH�SXEOLF�QXLVDQFH�RFFXUV�WR�EULQJ�WKH�QXLVDQFH�
ODZVXLW���+RZHYHU��DQ�LQGLYLGXDO�PD\�EULQJ�D�SXEOLF�QXLVDQFH�VXLW�ZKHQ�WKH�LQGLYLGXDO�
VXIIHUV�D�SDUWLFXODU�W\SH�RI�LQMXU\�WKDW�ZDV�QRW�VXIIHUHG�E\�WKH�SXEOLF��

([DPSOH�²�$Q�RLO�VSLOO�RFFXUV�MXVW�RII�WKH�FRDVW���$V�D�UHVXOW��VHYHUDO�SXEOLF�
EHDFKHV�DUH�FORVHG�WR�WKH�SXEOLF���0U��$QJOHU�PDNHV�D�OLYLQJ�ILVKLQJ�RQ�WKH�
EHDFKHV��DQG�KH�KDV�WR�VKXW�GRZQ�KLV�EXVLQHVV��

Æ�,Q�WKLV�FDVH��WKH�VWDWH�FDQ�VXH�IRU�SXEOLF�QXLVDQFH�IRU�WKH�FORVXUH�RI�WKH�
EHDFKHV���,Q�DGGLWLRQ��0U��$QJOHU�PD\�KDYH�D�FDXVH�RI�DFWLRQ�DJDLQVW�WKH�
RLO�FRPSDQ\�EHFDXVH�KH�VXIIHUHG�D�SDUWLFXODU�W\SH�RI�KDUP�WR�KLV�EXVLQHVV��

'��*HQHUDOO\��SODLQWLIIV�ZKR�EULQJ�QXLVDQFH�ODZVXLWV�ZLOO�EH�DZDUGHG�PRQH\�WR�FRPSHQVDWH�IRU�
WKH�GDPDJHV�VXIIHUHG�DV�D�UHVXOW�RI�WKH�QXLVDQFH��

���+RZHYHU��ZKHQ�D�QXLVDQFH�RFFXUV�FRQVWDQWO\��ZKLFK�LV�FRPPRQ���WKH�SODLQWLII�PD\�EH�
DZDUGHG�DQ�LQMXQFWLRQ���7KLV�PHDQV�WKDW�WKH�FRXUW�ZLOO�RUGHU�WKH�GHIHQGDQW�WR�VWRS�FDXVLQJ�
WKH�QXLVDQFH��

�

�
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(��'HIHQVHV�WR�WKH�WRUW�RI�QXLVDQFH�

���7KH�SODLQWLII�FDQQRW�UHFRYHU�IRU�D�QXLVDQFH�WKDW�LV�SHUPLWWHG�E\�VWDWXWH��

���,I�WKH�SODLQWLII�FRQWULEXWHV�WR�D�QXLVDQFH�WKDW�LV�DIIHFWLQJ�KLV�SURSHUW\��OLDELOLW\�PD\�EH�
HOLPLQDWHG�RU�UHGXFHG��

���:KHQ�WKH�SODLQWLII�FRQVHQWV�WR�WKH�GHIHQGDQW¶V�DFWLRQV��WKH�SODLQWLII�FDQQRW�UHFRYHU��

���,I�WKH�SODLQWLII�DVVXPHV�WKH�ULVN�WKDW�KH�PD\�EH�DIIHFWHG�E\�D�QXLVDQFH��KH�PD\�QRW�EH�DEOH�
WR�UHFRYHU��

([DPSOH�²�,I�WKH�SODLQWLII�NQRZV�WKDW�WKH�QXLVDQFH�H[LVWV�DQG�PRYHV�WR�WKH�DUHD�ZKHUH�
WKH�QXLVDQFH�LV��WKHUH�PD\�EH�QR�UHFRYHU\��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�WRUW�RI�QXLVDQFH���:H�OHDUQHG�WKDW�D�SULYDWH�QXLVDQFH�LV�DQ�
LQWHUIHUHQFH�ZLWK�D�SHUVRQ
V�XVH�RU�HQMR\PHQW�RI�KLV�ODQG���$QG�ZH�OHDUQHG�WKDW�D�SXEOLF�QXLVDQFH�LV�
LQWHUIHUHQFH�ZLWK�WKH�SXEOLF¶V�XVH�RU�HQMR\PHQW�RI�SXEOLF�SURSHUW\��

�

&+$37(5������'()$0$7,21�

1RW�DOO�WRUWV�UHVXOW�LQ�ERGLO\�KDUP�RU�SURSHUW\�GDPDJH���6RPH�FDXVH�KDUP�WR�RQH¶V�UHSXWDWLRQ�
LQVWHDG���7KH�ODZV�RI�GHIDPDWLRQ�SURWHFW�D�SHUVRQ�IURP�GDPDJH�WR�KLV�UHSXWDWLRQ��

$��7R�HVWDEOLVK�D�SULPD�IDFLH�FDVH�IRU�WKH�WRUW�RI�GHIDPDWLRQ��WKH�SODLQWLII�PXVW�JHQHUDOO\�SURYH���
HOHPHQWV��

�L��'HIDPDWRU\�VWDWHPHQW�KDV�EHHQ�PDGH��
�LL��3XEOLFDWLRQ�WR�D�WKLUG�SDUW\��DQG�
�LLL��'DPDJHV��

���'HIDPDWRU\�VWDWHPHQW�KDV�EHHQ�PDGH�

D��$�GHIDPDWRU\�VWDWHPHQW�LV�D�IDOVH�VWDWHPHQW�WKDW�WHQGV�WR�KXUW�D�SHUVRQ¶V�UHSXWDWLRQ��

���)RU�LQVWDQFH��IDOVHO\�DFFXVLQJ�DQ�DFFRXQWDQW�RI�VWHDOLQJ�PRQH\�IURP�FOLHQWV�
ZRXOG�EH�D�GHIDPDWRU\�VWDWHPHQW���+RZHYHU��PHUH�QDPH�FDOOLQJ�LV�QRW�
GHIDPDWRU\��

E��'HIDPDWRU\�VWDWHPHQWV�FDQ�EH�ZULWWHQ�RU�VSRNHQ��

���/LEHO�LV�ZULWWHQ�GHIDPDWLRQ�LQ�DQ\�SHUPDQHQW�IRUP�²�OLNH�QHZVSDSHUV�RU�
ERRNV���0DQ\�MXULVGLFWLRQV�DOVR�FRQVLGHU�UDGLR�DQG�WHOHYLVLRQ�WR�EH�OLEHO�DV�ZHOO��

���6ODQGHU�LV�VSRNHQ�GHIDPDWLRQ�²�VXFK�DV�VWDWHPHQWV�PDGH�LQ�D�FRQYHUVDWLRQ�
RU�LQ�DQ�LQWHUYLHZ��

�

�

�
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F��)RU�D�VWDWHPHQW�WR�EH�GHIDPDWRU\��LW�PXVW�DOOXGH�WR�WKH�SODLQWLII�VR�WKDW�LW�LV�
UHDVRQDEO\�XQGHUVWRRG�WR�EH�DERXW�WKH�SODLQWLII��

���$�VWDWHPHQW�GRHV�QRW�KDYH�WR�DFWXDOO\�QDPH�WKH�SODLQWLII�WR�EH�GHIDPDWRU\��

([DPSOH�²�$�IDPRXV�DFWUHVV�IDOVHO\�VWDWHV�LQ�DQ�LQWHUYLHZ�WKDW�D�FHUWDLQ�
XQQDPHG�FR�VWDU�LV�D�WKLHI���7KH�DFWUHVV�KDV�RQO\�ZRUNHG�ZLWK�RQH�FR�VWDU�
LQ�KHU�VKRUW�FDUHHU��

Æ�,Q�WKLV�FDVH��WKH�DFWUHVV�FRXOG�EH�KHOG�OLDEOH�EHFDXVH�LW�FDQ�EH�
UHDVRQDEO\�DVVXPHG�WKDW�WKH�GHIDPDWRU\�VWDWHPHQW�UHIHUUHG�WR�KHU�
FR�VWDU��

G��$�GHIDPDWRU\�VWDWHPHQW�PDGH�DERXW�D�JURXS�RI�SHRSOH��IRU�LQVWDQFH�D�VSRUWV�WHDP��
GRHV�QRW�HQDEOH�DQ\�LQGLYLGXDO�PHPEHUV�RI�WKDW�JURXS�WR�UHFRYHU��XQOHVV�WKH�JURXS�LV�
VR�VPDOO�WKDW�WKH�GHIDPDWLRQ�FDQ�EH�DWWULEXWHG�WR�HDFK�PHPEHU�RI�WKH�JURXS��

���3XEOLFDWLRQ�WR�D�WKLUG�SDUW\�

D��3XEOLFDWLRQ�GRHV�QRW�QHFHVVDULO\�PHDQ�WKDW�WKH�VWDWHPHQW�PXVW�EH�ZULWWHQ�GRZQ�RU�
SULQWHG�LQ�D�QHZVSDSHU�²�SXEOLFDWLRQ�DOVR�LQFOXGHV�VD\LQJ�WKH�VWDWHPHQW�WR�DQRWKHU�
SHUVRQ���

E��3XEOLFDWLRQ�WR�D�WKLUG�SDUW\�PHDQV�WKDW�VRPHRQH�RWKHU�WKDQ�WKH�SODLQWLII�PXVW�UHDG�
RU�KHDU�WKH�GHIDPDWRU\�VWDWHPHQW��

F��$�SHUVRQ�FDQ�EH�OLDEOH�IRU�LQWHQWLRQDOO\�SXEOLVKLQJ�D�GHIDPDWRU\�VWDWHPHQW�DV�ZHOO�DV�
QHJOLJHQWO\�SXEOLVKLQJ�D�GHIDPDWRU\�VWDWHPHQW��

���,QWHQWLRQDO�SXEOLFDWLRQ�²�WKH�GHIHQGDQW�SXUSRVHIXOO\�VWDWHV�VRPHWKLQJ�
GHIDPDWRU\�DERXW�WKH�SODLQWLII�WR�D�WKLUG�SDUW\��

���1HJOLJHQW�GHIDPDWLRQ�²�WKH�GHIHQGDQW�LV�FRPPXQLFDWLQJ�GLUHFWO\�ZLWK�WKH�
SODLQWLII�EXW�IDLOV�WR�H[HUFLVH�GXH�FDUH�DQG�DOORZV�D�WKLUG�SHUVRQ�WR�RYHUKHDU�
FRQYHUVDWLRQ�RU�YLHZ�ZULWWHQ�FRPPXQLFDWLRQ��

([DPSOH�²�$W�D�FURZGHG�SDUW\�&KXFN�JHWV�PDG�DW�KLV�IULHQG�0DULD�DQG�
IDOVHO\�VWDWHV�WR�KHU�WKDW�VKH�LV�KDYLQJ�DQ�H[WUDPDULWDO�DIIDLU���&KXFN�VSHDNV�
ORXGO\�ZKHQ�KH�PDNHV�WKH�GHIDPDWRU\�VWDWHPHQW�DQG�DQ�HDYHVGURSSHU�
RYHUKHDUV�WKH�VWDWHPHQW��

Æ�,Q�WKLV�FDVH��&KXFN�KDV�QHJOLJHQWO\�SXEOLVKHG�D�GHIDPDWRU\�
VWDWHPHQW��

G��)RU�SXEOLFDWLRQ�WR�EH�PDGH�WR�D�WKLUG�SDUW\��WKH�WKLUG�SDUW\�PXVW�EH�FDSDEOH�RI�
XQGHUVWDQGLQJ�WKH�GHIDPDWRU\�QDWXUH�RI�WKH�VWDWHPHQW��

���7KHUHIRUH��LI�D�GHIDPDWRU\�VWDWHPHQW�LV�PDGH�WR�DQ�LQIDQW�RU�WR�VRPHRQH�ZKR�
GRHV�QRW�VSHDN�WKH�ODQJXDJH��WKHUH�ZLOO�EH�QR�SXEOLFDWLRQ��

�

�
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���'DPDJHV�

D��,Q�VRPH�FDVHV��WKH�SODLQWLII�ZLOO�KDYH�WR�SURYH�WKDW�KH�VXIIHUHG�GDPDJHV�WR�UHFRYHU��
KRZHYHU��LQ�RWKHU�FDVHV��GDPDJHV�ZLOO�EH�SUHVXPHG��

E��)RU�OLEHO�FDVHV��ZKLFK�LQYROYH�ZULWWHQ�RU�SHUPDQHQW�VWDWHPHQWV���GDPDJHV�ZLOO�EH�
SUHVXPHG�EHFDXVH�RI�WKH�SHUPDQHQW�QDWXUH�RI�WKH�GHIDPDWLRQ��

([DPSOH�²�,I�WKHUH�LV�D�GHIDPDWRU\�VWDWHPHQW�PDGH�LQ�D�QHZVSDSHU�DUWLFOH��LW�LV�
SUHVXPHG�WKDW�WKH�DUWLFOH�FDXVHG�GDPDJHV�WR�WKH�SODLQWLII�DQG�WKH�SODLQWLII�GRHV�
QRW�QHHG�WR�VXIIHU�DFWXDO�KDUP�WR�UHFRYHU�IRU�GHIDPDWLRQ��

F��)RU�RUGLQDU\�VODQGHU�FDVHV��WKH�SODLQWLII�PXVW�VKRZ�WKDW�KH�DFWXDOO\�VXIIHUHG�
VSHFLDO�GDPDJHV���6ODQGHU�LQYROYHV�RUDO�RU�VSRNHQ�VWDWHPHQWV���

([DPSOH�²�'ZLJKW�LV�DSSO\LQJ�IRU�D�QHZ�MRE�DQG�OLVWV�KLV�SUHYLRXV�ERVV�
0LFKDHO�6FRWW�DV�D�UHIHUHQFH���7KH�HPSOR\HU�FDOOV�0LFKDHO�6FRWW�DQG�0LFKDHO�
6FRWW�IDOVHO\�VD\V�WKDW�'ZLJKW�LV�D�UDFLVW���$V�D�UHVXOW��'ZLJKW�GRHV�QRW�JHW�WKH�
MRE��

Æ�,Q�WKLV�FDVH��'ZLJKW�KDV�VXIIHUHG�VSHFLDO�GDPDJHV�LQ�WKH�IRUP�RI�QRW�
JHWWLQJ�WKH�MRE�DQG�PD\�VXH�IRU�GHIDPDWLRQ��

([DPSOH�²�,QVWHDG�DVVXPH�WKDW�'ZLJKW�JRW�WKH�MRE�DIWHU�0LFKDHO�6FRWW�PDGH�
WKH�VODQGHURXV�VWDWHPHQW�WR�WKH�HPSOR\HU��

Æ�,Q�WKLV�FDVH��VLQFH�'ZLJKW�GLG�QRW�VXIIHU�VSHFLDO�GDPDJHV�IURP�WKH�
VODQGHURXV�VWDWHPHQW��KH�ZLOO�QRW�EH�DEOH�WR�UHFRYHU�IRU�GHIDPDWLRQ��

G��,Q�GHIDPDWLRQ�FDVHV�RI�H[WUHPH�VODQGHURXV�VWDWHPHQWV��GDPDJHV�ZLOO�EH�SUHVXPHG��

���6ODQGHU�WKDW�LV�H[WUHPHO\�GHYDVWDWLQJ�WR�RQH¶V�UHSXWDWLRQ�LV�FDOOHG�VODQGHU�SHU�
VH��DQG�WKHUH�DUH���W\SHV�RI�VODQGHU�SHU�VH��

�L��7KH�GHIHQGDQW�KDV�DFFXVHG�WKH�SODLQWLII�RI�FRPPLWWLQJ�D�VHULRXV�
LPPRUDO�FULPH��
�LL��2I�KDYLQJ�D�ORDWKVRPH�GLVHDVH��
�LLL��2I�EHLQJ�LQFRPSHWHQW�LQ�WKHLU�SURIHVVLRQ��DQG�
�LY��2I�FRPPLWWLQJ�DGXOWHU\��

�,I�WKH�GHIHQGDQW�VODQGHUV�WKH�SODLQWLII�LQ�DQ\�RQH�RI�WKHVH���
ZD\V��LW�LV�VODQGHU�SHU�VH�DQG�WKH�SODLQWLII�GRHV�QRW�QHHG�WR�SURYH�
GDPDJHV�WR�UHFRYHU�IRU�GHIDPDWLRQ��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�WRUW�RI�GHIDPDWLRQ��ZKLFK�LV�GHILQHG�DV�D�GHIDPDWRU\�
VWDWHPHQW��HLWKHU�ZULWWHQ�OLEHO�RU�VSRNHQ�VODQGHU��DERXW�DQRWKHU�SHUVRQ��WKDW�KDV�EHHQ�SXEOLVKHG�WR�D�WKLUG�
SDUW\��DQG�KDV�FDXVHG�GDPDJHV��

�
�
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$��7KHUH�DUH�VHYHUDO�GHIHQVHV�WKDW�ZLOO�UHOLHYH�D�GHIHQGDQW�IURP�OLDELOLW\�IRU�GHIDPDWLRQ��

���7UXWK�LV�D�FRPSOHWH�GHIHQVH�WR�GHIDPDWLRQ��

D��5HPHPEHU�WKDW�D�GHIDPDWRU\�VWDWHPHQW�PXVW�EH�IDOVH���7KHUHIRUH��LI�WKH�GHIHQGDQW�
FDQ�SURYH�WKDW�WKH�VWDWHPHQW�LV�WUXH��WKHUH�LV�QR�GHIDPDWLRQ�DQG�WKH�FDVH�ZLOO�EH�
GLVPLVVHG��

���:KHQ�WKH�SODLQWLII�FRQVHQWV�WR�VRPHRQH�PDNLQJ�D�GHIDPDWRU\�VWDWHPHQW�DERXW�KLPVHOI��
WKLV�ZRXOG�EH�D�YDOLG�GHIHQVH�DQG�WKH�FDVH�ZRXOG�EH�GLVPLVVHG��

���:KHQ�WKH�GHIHQGDQW�KDV�DQ�DEVROXWH�SULYLOHJH��WKHUH�ZLOO�JHQHUDOO\�EH�QR�FDXVH�RI�DFWLRQ�
IRU�GHIDPDWLRQ��

D��$EVROXWH�SULYLOHJHV�H[LVW�GXULQJ�MXGLFLDO�RU�FRXUW�SURFHHGLQJV��GXULQJ�OHJLVODWLYH�
DQG�H[HFXWLYH�SURFHHGLQJV��DQG�EHWZHHQ�VSRXVHV��

([DPSOH�²�,I�WKH�GHIHQGDQW�PDNHV�D�GHIDPDWRU\�VWDWHPHQW�DERXW�D�WKLUG�SDUW\�WR�
KLV�ZLIH��WKH�WKLUG�SDUW\�PD\�QRW�VXH�IRU�GHIDPDWLRQ�EHFDXVH�WKH�GHIHQGDQW�KDV�
DQ�DEVROXWH�SULYLOHJH�ZLWK�KLV�VSRXVH��

%��/DVWO\�LQ�RXU�GLVFXVVLRQ�RI�GHIDPDWLRQ��ZH�ZLOO�GLVFXVV�KRZ�WKH�)LUVW�$PHQGPHQW�RI�WKH�
8QLWHG�6WDWHV�&RQVWLWXWLRQ�DIIHFWV�WKH�ODZV�RI�GHIDPDWLRQ��

���7KH�)LUVW�$PHQGPHQW�JLYHV�LQGLYLGXDOV�WKH�ULJKW�WR�IUHH�VSHHFK�²�ZKLFK�LQFOXGHV�JLYLQJ�
RUGLQDU\�FLWL]HQV�WKH�ULJKW�WR�VSHDN�IUHHO\�DERXW�WKH�JRYHUQPHQW�DQG�PHPEHUV�RI�WKH�
JRYHUQPHQW���%HFDXVH�WKH�IUHHGRP�RI�VSHHFK�LV�VR�VLJQLILFDQW��FHUWDLQ�GHIDPDWRU\�VWDWHPHQWV�
ZLOO�EH�SURWHFWHG�E\�WKH�&RQVWLWXWLRQ��

���,Q�JHQHUDO��WKH�)LUVW�$PHQGPHQW�DSSOLHV�ZKHQ�D�GHIDPDWRU\�VWDWHPHQW�LV�PDGH�DERXW�
VRPHWKLQJ�WKDW�LV�RI�SXEOLF�FRQFHUQ�DQG�WKDW�LQYROYHV�D�SXEOLF�ILJXUH��

D��$�SXEOLF�ILJXUH�LV�DQ\RQH�ZKR�LV�LQ�WKH�SXEOLF�H\H��ZKHWKHU�LW�EH�D�SXEOLF�RIILFLDO�RU�
DQ\�IDPRXV�SHUVRQ��

���5XOH�²�:KHQ�WKH�SODLQWLII�LV�D�SXEOLF�ILJXUH��KH�PXVW�SURYH�WKDW�WKH�GHIDPDWRU\�VWDWHPHQW�
ZDV�PDGH�ZLWK�DFWXDO�PDOLFH��LQ�RUGHU�WR�UHFRYHU�IRU�GHIDPDWLRQ���

D��$FWXDO�PDOLFH�PHDQV�WKH�GHIHQGDQW�PDGH�WKH�VWDWHPHQW�NQRZLQJ�WKDW�LW�ZDV�IDOVH�RU�
ZLWK�UHFNOHVV�GLVUHJDUG�DV�WR�LWV�WUXWK��

Ź�,Q�WKLV�FKDSWHU��ZH�OHDUQHG�WKDW�D�GHIHQGDQW�ZKR�PDNHV�D�GHIDPDWRU\�VWDWHPHQW�PD\�HVFDSH�
OLDELOLW\�LQ���VLWXDWLRQV��ZKHQ�KH�FDQ�SURYH�WKDW�WKH�VWDWHPHQW�ZDV�WUXH��ZKHQ�KH�KDG�FRQVHQW�IURP�WKH�
SODLQWLII��DQG�ZKHQ�KH�KDG�D�SULYLOHJH��

:H�DOVR�OHDUQHG�WKDW�ZKHQ�D�SXEOLF�ILJXUH�VXHV�IRU�GHIDPDWLRQ��KH�PXVW�SURYH�WKDW�WKHUH�KDV�EHHQ�D�
GHIDPDWRU\�VWDWHPHQW��WKDW�LW�KDV�EHHQ�SXEOLVKHG�WR�D�WKLUG�SDUW\��WKDW�LW�KDV�FDXVHG�GDPDJHV��DQG�WKDW�LW�
ZDV�PDGH�ZLWK�DFWXDO�PDOLFH��

�
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,QYDVLRQ�RI�SULYDF\�LV�DQ�DUHD�RI�WRUW�ODZ�WKDW�SURWHFWV�DQ�LQGLYLGXDO�ZKHQ�KLV�H[SHFWDWLRQ�RI�
SULYDF\�KDV�EHHQ�YLRODWHG���:KHQ�VRPHRQH�LQWUXGHV�LQWR�WKH�SHUVRQDO�OLIH�RI�DQRWKHU��WKH�YLFWLP�FDQ�EULQJ�
RQH�RI�IRXU�W\SHV�RI�ODZVXLWV�IRU�LQYDVLRQ�RI�SULYDF\��

$��$335235,$7,21�2)�3(5621¶6�1$0(�,0$*(�)25�&200(5&,$/�385326(6�

���$SSURSULDWLRQ�JHQHUDOO\�RFFXUV�ZKHQ�VRPHRQH¶V�QDPH�RU�LPDJH�LV�XVHG�IRU�FRPPHUFLDO�
SXUSRVHV�ZLWKRXW�WKHLU�SHUPLVVLRQ��

D��8VXDOO\�WKLV�LQYROYHV�D�EXVLQHVV�XVLQJ�D�FHOHEULW\
V�QDPH�RU�OLNHQHVV�LQ�DQ�
DGYHUWLVHPHQW��

���1RWH�WKDW�DSSURSULDWLRQ�GRHV�QRW�DSSO\�WR�SLFWXUHV�RU�DUWLFOHV�DERXW�FHOHEULWLHV�RU�
SROLWLFLDQV²HYHQ�LI�WKH�SLFWXUH�LV�RQ�D�FRYHU²DV�ORQJ�DV�WKH�SLFWXUH�RU�DUWLFOH�LV�WKHUH�IRU�
VRPH�QHZVZRUWK\�SXUSRVH��

D��1RWH�DOVR�WKDW�VRPH�MXULVGLFWLRQV�SURWHFW�RWKHU�IHDWXUHV�DVVRFLDWHG�ZLWK�D�SODLQWLII�
EHVLGHV�QDPH�DQG�OLNHQHVV�²�IRU�LQVWDQFH��VRPHRQH¶V�YRLFH�RU�FDWFK�SKUDVHV��

([DPSOH�²�$�FHUHDO�FRPSDQ\�XVHV�D�SKRWRJUDSK�RI�D�SRSXODU�DWKOHWH�RQ�WKHLU�FHUHDO�ER[HV�
ZLWKRXW�WKH�DWKOHWH¶V�SHUPLVVLRQ��

Æ�%HFDXVH�WKH�FHUHDO�FRPSDQ\�XVHG�WKH�SOD\HU¶V�SLFWXUH�IRU�WKHLU�RZQ�FRPPHUFLDO�
EHQHILW��DQG�ZLWKRXW�SHUPLVVLRQ��WKH�SOD\HU�FDQ�VXH�WKH�FRPSDQ\�IRU�GDPDJHV�IRU�
DSSURSULDWLQJ�KLV�OLNHQHVV��

%��,17586,21�,172�$�3(5621¶6�35,9$&<�25�6(&/86,21�

���$�GHIHQGDQW�ZKR�LQWUXGHV�XSRQ�DQRWKHU
V�SULYDF\�RU�VHFOXVLRQ�LV�VXEMHFW�WR�OLDELOLW\�LI�WKH�
LQWUXVLRQ�ZRXOG�EH�FRQVLGHUHG�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ��

D��,QWUXVLRQ�LV�FRPPRQO\�DVVRFLDWHG�ZLWK�SHHSLQJ�7RPV��LOOHJDOO\�OLVWHQLQJ�WR�DQRWKHU¶V�
SULYDWH�SKRQH�FDOOV��DQG�VQRRSLQJ�WKURXJK�DQRWKHU¶V�SULYDWH�UHFRUGV��

���1RWH�WKDW�WDNLQJ�SKRWRJUDSKV�RI�VRPHRQH�LQ�SXEOLF�ZRXOG�127�FRXQW�DV�LQWUXVLRQ�
EHFDXVH�SHRSOH�DUH�QRW�FRQVLGHUHG�WR�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�SXEOLF��DQG�
EHLQJ�SKRWRJUDSKHG�LQ�SXEOLF�LV�QRW�KLJKO\�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ��

E��+RZHYHU��WDNLQJ�SKRWRJUDSKV�RI�VRPHRQH�LQVLGH�WKHLU�KRPH��RU�HYHQ�XVLQJ�
ELQRFXODUV�WR�ZDWFK�VRPHRQH�XQGUHVV��ZRXOG�TXDOLI\�DV�LQWUXVLRQ��

�

�

�
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���)DOVH�OLJKW�LV�WKH�SXEOLFDWLRQ�RI�RIIHQVLYH�RU�HPEDUUDVVLQJ�IDFWV�DERXW�WKH�SODLQWLII�WKDW�
JLYHV�SHRSOH�WKH�ZURQJ�LPSUHVVLRQ�DERXW�WKH�SODLQWLII��

���,Q�RUGHU�WR�UHFRYHU�IRU�IDOVH�OLJKW��WKH�SODLQWLII�PXVW�SURYH�WKDW�

�L��7KH�SXEOLFDWLRQ�ZDV�GLVWULEXWHG�WR�D�UHDVRQDEO\�ODUJH�QXPEHU�RI�SHRSOH��DQG�
�LL��7KH�IDOVH�OLJKW�WKDW�KH�ZDV�SXW�XQGHU�LV�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ��

����1RWH�WKDW�WKH�WRUW�RI�IDOVH�OLJKW�LV�VLPLODU�WR�GHIDPDWLRQ���,Q�IDFW��D�QXPEHU�RI�VWDWHV�GR�
QRW�UHFRJQL]H�WKH�WRUW�RI�IDOVH�OLJKW�EHFDXVH�RI�LWV�RYHUODS�ZLWK�GHIDPDWLRQ���+RZHYHU��WKHUH�
DUH�QRWHZRUWK\�GLIIHUHQFHV�EHWZHHQ�WKH�WZR��

D��)DOVH�OLJKW�LV�LQWHQGHG�WR�SURWHFW�D�SODLQWLII
V�PHQWDO�RU�HPRWLRQDO�ZHOO�EHLQJ��ZKLOH�
GHIDPDWLRQ�LV�LQWHQGHG�WR�SURWHFW�D�SODLQWLII
V�UHSXWDWLRQ��

E��$OVR��IDOVH�OLJKW�UHTXLUHV�EURDG�SXEOLFDWLRQ�WR�PDQ\�SHRSOH��ZKLOH�D�GHIDPDWRU\�
VWDWHPHQW�FDQ�EH�PDGH�WR�RQO\�RQH�SHUVRQ��

���1RWH�WKDW�IDOVH�OLJKW�FRPPRQO\�RFFXUV�ZKHQ�D�SXEOLFDWLRQ�KDV�DFWHG�UHFNOHVVO\�²�OLNH�
XVLQJ�VWRFN�IRRWDJH�RI�D�SKRWR�RI�D�SHUVRQ�WR�DFFRPSDQ\�D�QHZV�VWRU\�WKDW�WKH�SHUVRQ�LV�QRW�
FRQQHFWHG�WR�LQ�DQ\�IDVKLRQ��

([DPSOH�²�$�QHZVSDSHU�SULQWV�DQ�DUWLFOH�DERXW�VH[�RIIHQGHUV�WKDW�KDSSHQV�WR�EH�QH[W�
WR�D�SLFWXUH�RI�DQ�LQGLYLGXDO�ZKR�LV�QRW�D�VH[�RIIHQGHU��

Æ�,Q�WKLV�FDVH��WKH�LQGLYLGXDO�PD\�KDYH�DQ�DFWLRQ�IRU�IDOVH�OLJKW�EHFDXVH��E\�
SXWWLQJ�WKH�DUWLFOH�DQG�KLV�SLFWXUH�QH[W�WR�HDFK�RWKHU��WKH�LPSOLFDWLRQ�PD\�EH�WKDW�
WKH�LQGLYLGXDO�LV�D�VH[�RIIHQGHU��

'��38%/,&�',6&/2685(�2)�35,9$7(�)$&76�

���3XEOLF�GLVFORVXUH�RI�SULYDWH�IDFWV�RFFXUV�ZKHQ�WKH�GHIHQGDQW�GLVFORVHV�SULYDWH�LQIRUPDWLRQ�
DERXW�WKH�SODLQWLII�WR�WKH�SXEOLF��DQG�WKH�GLVFORVXUH�LV�KLJKO\�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ��

D��7KH�ODZV�UHJDUGLQJ�SXEOLF�GLVFORVXUH�RI�SULYDWH�IDFWV�HVVHQWLDOO\�SURWHFW�SHRSOH�IURP�
SXEOLF�HPEDUUDVVPHQW���

���$�SULYDWH�IDFW�LV�DQ�LQWLPDWH�GHWDLO�RI�RQH
V�SULYDWH�OLIH�WKDW�LV�QRW�JHQHUDOO\�NQRZQ��

D��&RPPRQ�H[DPSOHV�LQFOXGH�LQIRUPDWLRQ�DERXW�PHGLFDO�FRQGLWLRQV��VH[XDO�RULHQWDWLRQ�
DQG�KLVWRU\��DQG�ILQDQFLDO�VWDWXV��

E��$Q\�LQIRUPDWLRQ�WKDW�LV�GLVFRYHUDEOH�WKURXJK�SXEOLF�UHFRUGV�LV�QRW�D�SULYDWH�IDFW��

([DPSOH�²�$�ZRPDQ�ZKR�LV�GHOLYHULQJ�D�EDE\�DJUHHV�WR�DOORZ�WKH�RSHUDWLRQ�WR�EH�ILOPHG�
IRU�HGXFDWLRQDO�SXUSRVHV�RQO\��KRZHYHU��WKH�YLGHR�LV�VKRZQ�WR�WKH�SXEOLF�LQ�D�FRPPHUFLDO�
WKHDWHU��

Æ�,Q�WKLV�FDVH��WKH�ZRPDQ�FDQ�VXH�IRU�SXEOLF�GLVFORVXUH�RI�SULYDWH�IDFWV�EHFDXVH�KHU�
SUHJQDQF\�ZDV�VKRZQ�WR�WKH�SXEOLF���,Q�DGGLWLRQ��WKH�ZRPDQ�FDQ�VXH�IRU�DQRWKHU�
LQYDVLRQ�RI�SULYDF\�WRUW��DSSURSULDWLRQ��EHFDXVH�WKH�WKHDWHU�XVHG�KHU�LPDJH�IRU�
FRPPHUFLDO�SXUSRVHV��
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(��'HIHQVHV�WR�LQYDVLRQ�RI�SULYDF\�WRUWV�

���&RQVHQW�RI�WKH�SODLQWLII��DQG�DQ\�JRYHUQPHQWDO�RU�VSRXVDO�SULYLOHJHV��ZLOO�VHUYH�DV�DQ�
DEVROXWH�GHIHQVH�WR�UHOLHYH�D�GHIHQGDQW�RI�DQ\�OLDELOLW\�IRU�DQ\�LQYDVLRQ�RI�SULYDF\�WRUW��

Ź�,Q�WKLV�FKDSWHU�ZH�GLVFXVVHG�WKH���LQYDVLRQ�RI�SULYDF\�WRUWV��

�L��$SSURSULDWLRQ�RI�D�SHUVRQ¶V�QDPH�RU�LPDJH�IRU�FRPPHUFLDO�SXUSRVHV�²�XVXDOO\�
LQYROYHV�D�EXVLQHVV�XVLQJ�D�FHOHEULW\
V�QDPH�RU�OLNHQHVV�LQ�DQ�DGYHUWLVHPHQW��
�LL��,QWUXVLRQ�LQWR�D�SHUVRQ¶V�SULYDF\�RU�VHFOXVLRQ�²�XVXDOO\�RFFXUV�ZKHQ�RQH�SHUVRQ�LV�
VS\LQJ�RQ�DQRWKHU��
�LLL��)DOVH�OLJKW�²�D�SXEOLFDWLRQ�WKDW�JLYHV�SHRSOH�D�IDOVH�LPSUHVVLRQ�DERXW�WKH�SODLQWLII��
�LY��3XEOLF�GLVFORVXUH�RI�SULYDWH�IDFWV�²�RFFXUV�ZKHQ�WKH�GHIHQGDQW�GLVFORVHV�KLJKO\�
RIIHQVLYH�DQG�SULYDWH�IDFWV�DERXW�WKH�SODLQWLII��

�
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(FRQRPLF�WRUWV��DOVR�NQRZQ�DV�EXVLQHVV�WRUWV��DUH�WRUWV�WKDW�DULVH�RXW�RI�EXVLQHVV�WUDQVDFWLRQV��DQG�
WKH\�DUH�OLNHO\�WR�LQYROYH�HFRQRPLF�ORVV��PHDQLQJ�RQH�SDUW\�LV�KDUPHG�LQ�D�ILQDQFLDO�PDQQHU����7KH���
HFRQRPLF�WRUWV�ZH�ZLOO�H[DPLQH�DUH�FDOOHG�PLVUHSUHVHQWDWLRQ�DQG�LQWHUIHUHQFH�ZLWK�EXVLQHVV�
UHODWLRQV��

$��0,65(35(6(17$7,21�²�D�IDOVH�VWDWHPHQW�RI�IDFW�WKDW�LQGXFHV�VRPHRQH�WR�DJUHH�WR�D�
FRQWUDFW���0LVUHSUHVHQWDWLRQ�FDQ�EH�HLWKHU�LQWHQWLRQDO�RU�QHJOLJHQW��

���,QWHQWLRQDO�PLVUHSUHVHQWDWLRQ��IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�RU�IUDXG��

D��,Q�PRVW�MXULVGLFWLRQV��WR�SURYH�D�SULPD�IDFLH�FDVH�RI�LQWHQWLRQDO�PLVUHSUHVHQWDWLRQ��
WKH�SODLQWLII�PXVW�SURYH���HOHPHQWV��

�L��7KH�GHIHQGDQW�LQWHQWLRQDOO\�PDGH�D�PDWHULDO�PLVUHSUHVHQWDWLRQ��
�LL��7KH�GHIHQGDQW�PDGH�WKH�PLVUHSUHVHQWDWLRQ�NQRZLQJ�WKDW�LW�ZDV�IDOVH��
�LLL��7KH�GHIHQGDQW�LQWHQGHG�IRU�WKH�SODLQWLII�WR�UHO\�RQ�WKH�PLVUHSUHVHQWDWLRQ��
�LY��7KH�SODLQWLII�MXVWLILDEO\�UHOLHG�RQ�WKH�GHIHQGDQW¶V�PLVUHSUHVHQWDWLRQ��DQG�
�Y��7KH�SODLQWLII�VXIIHUHG�GDPDJHV��

([DPSOH�²�'DYLG�LV�WU\LQJ�WR�VHOO�KLV�FDU���$�EX\HU�LV�LQWHUHVWHG�DQG�'DYLG�WHOOV�WKH�
EX\HU�WKDW�WKH�FDU�KDV�QHYHU�EHHQ�LQYROYHG�LQ�DQ�DFFLGHQW�VR�WKDW�WKH�EX\HU�ZLOO�
SXUFKDVH�WKH�FDU���,Q�IDFW��'DYLG�FUDVKHG�WKH�FDU�D�IHZ�PRQWKV�HDUOLHU��ZKLFK�FDXVHG�
WKH�D[OH�RI�WKH�FDU�WR�FUDFN��VHYHUHO\�UHGXFLQJ�WKH�YDOXH�DQG�GULYDELOLW\�RI�WKH�FDU���
5HO\LQJ�RQ�'DYLG¶V�OLH��WKH�EX\HU�SXUFKDVHV�WKH�FDU���+H�ODWHU�ILQGV�RXW�DERXW�WKH�
GDPDJH�WR�WKH�FDU�DQG�VXHV�'DYLG��

Æ�,Q�WKLV�FDVH��WKH�EX\HU�ZLOO�EH�DEOH�WR�UHFRYHU�IURP�'DYLG�IRU�IUDXGXOHQW�
PLVUHSUHVHQWDWLRQ���'DYLG�LQWHQWLRQDOO\�OLHG�DERXW�WKH�FDU¶V�DFFLGHQW�KLVWRU\��KH�
NQHZ�WKDW�KLV�VWDWHPHQW�ZDV�IDOVH��KH�LQWHQGHG�IRU�WKH�EX\HU�WR�UHO\�RQ�WKH�IDOVH�
VWDWHPHQW��WKH�EX\HU�GLG�UHO\�RQ�WKH�VWDWHPHQW��KH�SXUFKDVHG�WKH�FDU�DQG�VXIIHUHG�
GDPDJHV���$OO�WKH�HOHPHQWV�RI�IUDXG�KDYH�EHHQ�PHW��

�
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���1HJOLJHQW�PLVUHSUHVHQWDWLRQ�

D��1HJOLJHQW�PLVUHSUHVHQWDWLRQ�LV�VLPLODU�WR�LQWHQWLRQDO�PLVUHSUHVHQWDWLRQ�H[FHSW�WKH�
GHIHQGDQW�GRHV�QRW�NQRZLQJO\�PDNH�D�IDOVH�VWDWHPHQW��EXW�LQVWHDG��FDUHOHVVO\�PDNHV�D�
VWDWHPHQW�ZLWKRXW�DQ\�JURXQGV�IRU�NQRZLQJ�ZKHWKHU�LW�LV�WUXH��

([DPSOH�²�&DUOD��D�UHDO�HVWDWH�EURNHU��WULHV�WR�VHOO�DQ�DSDUWPHQW�WR�D�EX\HU��ZKR�
KDV�PDGH�LW�FOHDU�WR�&DUOD�WKDW�KH�ZDQWV�DQ�DSDUWPHQW�WKDW�LV�YHU\�TXLHW���&DUOD�
VKRZV�WKH�EX\HU�DQ�DSDUWPHQW�DQG�SURPLVHV�WKDW�WKH�DSDUWPHQW�LV�YHU\�TXLHW��
HYHQ�WKRXJK�VKH�KDV�QR�LGHD���8QEHNQRZQVW�WR�&DUOD��WKH�DSDUWPHQW�EXLOGLQJ�DQG�
RWKHU�QHDUE\�EXLOGLQJV�DUH�XQGHUJRLQJ�D�YHU\�QRLV\�UHFRQVWUXFWLRQ���7KH�EX\HU�
SXUFKDVHV�WKH�DSDUWPHQW��ILQGV�RXW�DERXW�WKH�FRQVWUXFWLRQ��DQG�VXHV�&DUOD��

Æ�,Q�WKH�FDVH��HYHQ�WKRXJK�&DUOD�GLG�QRW�NQRZ�DERXW�WKH�QRLVH��VKH�ZLOO�
EH�OLDEOH�EHFDXVH�VKH�PDGH�D�QHJOLJHQW�PLVUHSUHVHQWDWLRQ�WKDW�WKH�EX\HU�
UHOLHG�XSRQ�DQG�WKH�EX\HU�VXIIHUHG�GDPDJHV��

%��,17(5)(5(1&(�:,7+�%86,1(66�5(/$7,216��DOVR�NQRZQ�DV�LQWHUIHUHQFH�ZLWK�
FRQWDFWV�RU�WRUWLRXV�LQWHUIHUHQFH��

���7KH�WRUW�RI�LQWHUIHUHQFH�ZLWK�EXVLQHVV�UHODWLRQV�RFFXUV�ZKHQ�VRPHRQH�LQWHUIHUHV�ZLWK�DQ�
H[LVWLQJ�RU�SRWHQWLDO�HFRQRPLF�UHODWLRQVKLS��

���,Q�RUGHU�WR�SURYH�LQWHUIHUHQFH�ZLWK�EXVLQHVV�UHODWLRQV��WKH�SODLQWLII�PXVW�SURYH���HOHPHQWV��

�L��7KHUH�ZDV�D�UHODWLRQVKLS�RU�D�SURVSHFWLYH�UHODWLRQVKLS�EHWZHHQ�WKH�SODLQWLII�DQG�D�
WKLUG�SDUW\��
�LL��7KH�GHIHQGDQW�NQHZ�DERXW�WKH�UHODWLRQVKLS��
�LLL��7KH�GHIHQGDQW�LQWHQWLRQDOO\�LQWHUIHUHG�ZLWK�WKH�UHODWLRQVKLS��DQG�
�LY��7KH�LQWHUIHUHQFH�FDXVHG�WKH�SODLQWLII�WR�VXIIHU�GDPDJHV��

([DPSOH�²�$�UHSUHVHQWDWLYH�IURP�3HSVL�VQHDNV�LQWR�&RFD�&ROD¶V�SDUNLQJ�ORW�DW�QLJKW�WR�
VODVK�WKH�WLUHV�RQ�WKH�GHOLYHU\�WUXFNV�VR�WKDW�FRFD�FROD�ZLOO�EH�XQDEOH�WR�PDNH�GHOLYHULHV�WKH�
QH[W�GD\��

Æ�,Q�WKLV�FDVH��3HSVL�ZLOO�EH�OLDEOH�IRU�LQWHUIHUHQFH�ZLWK�EXVLQHVV�UHODWLRQV�EHFDXVH�
&RFD�&ROD�KDG�D�EXVLQHVV�UHODWLRQVKLS�ZLWK�WKH�VWRUHV��3HSVL�NQHZ�DERXW�WKH�
UHODWLRQVKLS��3HSVL�LQWHQWLRQDOO\�LQWHUIHUHG��DQG�&RFD�&ROD�VXIIHUHG�GDPDJHV�EHFDXVH�
WKH�GHOLYHU\�ZDV�QRW�PDGH�RQ�WLPH����1RWH�WKDW��LQ�WKLV�FDVH��3HSVL�ZLOO�DOVR�EH�
OLDEOH�IRU�WKH�WRUWV�RI�WUHVSDVV�WR�ODQG�DQG�WUHVSDVV�WR�FKDWWHOV�RU�FRQYHUVLRQ�IRU�GDPDJH�
WKH�WLUHV��

Ź�,Q�WKLV�FKDSWHU��ZH�GLVFXVVHG�WKH�HFRQRPLF�WRUWV�RI�PLVUHSUHVHQWDWLRQ�DQG�LQWHUIHUHQFH�WR�
EXVLQHVV�UHODWLRQV��

�
�
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&+$37(5������9,&$5,286�/,$%,/,7<�

2UGLQDULO\��ZKHQ�DQ�LQGLYLGXDO�FRPPLWV�D�WRUW��WKDW�LQGLYLGXDO�ZLOO�EH�KHOG�OLDEOH�IRU�KLV�RZQ�
DFWLRQV���+RZHYHU��LQ�FHUWDLQ�VLWXDWLRQV��WKLUG�SDUWLHV�FDQ�EH�KHOG�OLDEOH�IRU�WRUWV�FRPPLWWHG�E\�RWKHUV���
7KLV�LV�NQRZQ�DV�YLFDULRXV�OLDELOLW\��

$��8QGHU�WKH�GRFWULQH�RI�YLFDULRXV�OLDELOLW\��D�GHIHQGDQW�PD\�EH�KHOG�OLDEOH�IRU�WKH�DFWLRQV�RI�
DQRWKHU�LI�WKHUH�LV�D�VSHFLDO�UHODWLRQVKLS�EHWZHHQ�WKH�WZR��

���8VXDOO\�WKH�UHODWLRQVKLS�LV�RQH�ZKHUH�WKH�GHIHQGDQW�KDV�WKH�ULJKW��WKH�DELOLW\��RU�WKH�GXW\�WR�
FRQWURO�WKH�DFWLYLWLHV�RI�WKH�SHUVRQ�ZKR�FRPPLWWHG�WKH�WRUW��

���7KLV�LV�FRPPRQ�EHWZHHQ�HPSOR\HU�HPSOR\HH��EHWZHHQ�SDUHQW�DQG�FKLOG��EHWZHHQ�DQ�
RZQHU�RI�D�YHKLFOH�DQG�WKH�GULYHU��DQG�EHWZHHQ�EDU�RZQHUV�DQG�SDWURQV��

%��:KHQ�DQ�(03/2<((�FRPPLWV�D�WRUW�ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW��WKH�(03/2<(5�
PD\�EH�YLFDULRXVO\�OLDEOH��

���7KLV�LV�NQRZQ�DV�WKH�GRFWULQH�RI�UHVSRQGHDW�VXSHULRU��ZKLFK�LV�/DWLQ�IRU�³OHW�WKH�PDVWHU�
DQVZHU´��

5XOH�²�$Q�HPSOR\HU�LV�YLFDULRXVO\�OLDEOH�IRU�DQ�HPSOR\HH¶V�WRUW�FRPPLWWHG�ZLWKLQ�WKH�
VFRSH�RI�HPSOR\PHQW����

���$Q�HPSOR\HH�DFWV�ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW�ZKHQ�KH�LV�DFWLQJ�ZLWK�VRPH�LQWHQW�WR�
IXUWKHU�WKH�HPSOR\HU
V�EXVLQHVV��

D��2EYLRXVO\��DQ\�DFWLRQ�GRQH�ZKLOH�FDUU\LQJ�RXW�MRE�GXWLHV�ZLOO�XVXDOO\�EH�ZLWKLQ�WKH�
VFRSH�RI�HPSOR\PHQW���+RZHYHU��LI�DQ�HPSOR\HH�DW�DQ\�SRLQW�GXULQJ�ZRUN�KRXUV�JRHV�
ZHOO�RXWVLGH�RI�WKH�MRE�GXWLHV�WR�SXUVXH�D�SULYDWH�REMHFWLYH��WKLV�ZLOO�QRW�EH�FRQVLGHUHG�
ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW�DQG�WKH�HPSOR\HU�ZLOO�QRW�EH�KHOG�OLDEOH�IRU�WKRVH�
DFWLRQV����

([DPSOH�²�$�GULYHU�IRU�D�GHOLYHU\�FRPSDQ\�LV�WDNLQJ�D�SDFNDJH�WR�WKH�QRUWK�
VLGH�RI�WRZQ���7KH�GULYHU�QHJOLJHQWO\�JHWV�LQWR�D�FDU�DFFLGHQW�DQG�LQMXUHV�D�
SHGHVWULDQ��

Æ�,Q�WKLV�FDVH��WKH�GULYHU�KDV�DFWHG�ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW�DQG�
WKH�SHGHVWULDQ�ZLOO�EH�DEOH�WR�VXH�WKH�GHOLYHU\�FRPSDQ\�XQGHU�UHVSRQGHDW�
VXSHULRU��

([DPSOH�²�$VVXPH�LQVWHDG�WKDW�WKH�GULYHU�GHFLGHV�WR�UXQ�D�SHUVRQDO�HUUDQG�RQ�
WKH�ZD\�WR�GHOLYHU�WKH�SDFNDJH���+H�JRHV�RII�URXWH�DQG�GULYHV�WR�WKH�PDOO�WR�
UHWXUQ�FORWKHV���:KLOH�OHDYLQJ�WKH�PDOO�SDUNLQJ�ORW��WKH�GULYHU�QHJOLJHQWO\�KLWV�D�
SHGHVWULDQ��

Æ�,Q�WKLV�FDVH��WKH�GULYHU�LV�QRW�DFWLQJ�ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW�
EHFDXVH�KH�LV�GRLQJ�VRPHWKLQJ�WKDW�KDV�QRWKLQJ�WR�GR�ZLWK�GHOLYHULQJ�WKH�
SDFNDJH���7KHUHIRUH��WKH�SHGHVWULDQ�PD\�VXH�WKH�GULYHU�IRU�QHJOLJHQFH��EXW�
UHVSRQGHDW�VXSHULRU�ZLOO�QRW�DSSO\�DQG�WKH�GHOLYHU\�FRPSDQ\�ZLOO�QRW�EH�
OLDEOH��
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���7KHUH�LV�QR�YLFDULRXV�OLDELOLW\�IRU�LQGHSHQGHQW�FRQWUDFWRUV��H[FHSW�LQ�OLPLWHG�
FLUFXPVWDQFHV��

D��7KH�UHDVRQ�IRU�WKH�GLVWLQFWLRQ�EHWZHHQ�HPSOR\HHV�DQG�LQGHSHQGHQW�FRQWUDFWRUV�LV�
EDVHG�RQ�WKH�IDFW�WKDW�W\SLFDOO\�DQ�HPSOR\HU�KDV�PXFK�PRUH�FRQWURO�RYHU�DQ�HPSOR\HH�
WKDQ�RYHU�DQ�LQGHSHQGHQW�FRQWUDFWRU��

E���+RZHYHU��ZKHQ�DQ�LQGHSHQGHQW�FRQWUDFWRU�LV�KLUHG�IRU�DQ�LQKHUHQWO\�
GDQJHURXV�DFWLYLW\��OLNH�GHPROLVKLQJ�EXLOGLQJV�RU�ZRUNLQJ�ZLWK�H[SORVLYHV�RU�WR[LF�
FKHPLFDOV���WKH�HPSOR\HU�ZLOO�EH�OLDEOH�IRU�DQ\�QHJOLJHQW�DFWV�RI�WKH�LQGHSHQGHQW�
FRQWUDFWRU��

F��$OVR��DQ�HPSOR\HU�ZLOO�EH�OLDEOH�IRU�QHJOLJHQW�DFWV�RI�DQ�LQGHSHQGHQW�FRQWUDFWRU�
ZKHQ�WKH�HPSOR\HU�KDV�D�QRQ�GHOHJDEOH�GXW\��

���([DPSOHV�RI�QRQ�GHOHJDEOH�GXWLHV�LQFOXGH�NHHSLQJ�SURSHUW\�VDIH�IRU�EXVLQHVV�
YLVLWRUV��SURYLGLQJ�HPSOR\HHV�ZLWK�D�VDIH�SODFH�WR�ZRUN�DQG�WKH�GXW\�RI�D�FDUULHU�
WR�WUDQVSRUW�KLV�SDVVHQJHUV�FDUHIXOO\��

���:KHQ�DQ�HPSOR\HH�FRPPLWV�DQ�LQWHQWLRQDO�WRUW��WKDW�ZLOO�QRW�XVXDOO\�EH�FRQVLGHUHG�
ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW��XQOHVV�WKH�MRE�GXWLHV�LQYROYH�WKH�XVH�RI�SK\VLFDO�IRUFH�RQ�
RWKHUV��

([DPSOH�²�:KLOH�WKH�GULYHU�IRU�WKH�GHOLYHU\�FRPSDQ\�LV�PDNLQJ�D�GHOLYHU\��KH�VHHV�
KLV�H[�JLUOIULHQG�ZDONLQJ�GRZQ�WKH�VLGHZDON�DQG�LQWHQWLRQDOO\�UXQV�KHU�RYHU��

Æ�,Q�WKLV�FDVH��HYHQ�WKRXJK�WKH�GULYHU�ZDV�DFWLQJ�ZLWKLQ�WKH�VFRSH�RI�
HPSOR\PHQW��WKH�GHOLYHU\�FRPSDQ\�ZLOO�QRW�EH�YLFDULRXVO\�OLDEOH�IRU�WKH�
LQWHQWLRQDO�WRUW��

([DPSOH�²�/HW¶V�VD\�D�ERXQFHU�RU�D�ERG\JXDUG�SXQFKHV�VRPHRQH�ZKLOH�ZRUNLQJ��

Æ�,Q�WKLV�FDVH��WKH�HPSOR\HU�RI�WKH�ERXQFHU�RU�ERG\JXDUG�ZLOO�EH�YLFDULRXVO\�
OLDEOH�IRU�WKH�LQWHQWLRQDO�WRUW�RI�EDWWHU\�FRPPLWWHG�E\�WKH�HPSOR\HH�EHFDXVH�WKH\�
DFWHG�ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW�DQG�LW�LV�SDUW�RI�WKHLU�MRE�WR�XVH�SK\VLFDO�
IRUFH��

&��7KH�QH[W�W\SH�RI�UHODWLRQVKLS�WKDW�PD\�EH�VXEMHFW�WR�YLFDULRXV�OLDELOLW\�LV�WKDW�RI�3$5(17�DQG�
&+,/'��

���,Q�JHQHUDO��SDUHQWV�DUH�QRW�YLFDULRXVO\�OLDEOH�IRU�WKH�DFWLRQV�RI�WKHLU�FKLOGUHQ��

D��+RZHYHU��VRPH�MXULVGLFWLRQV�PD\�KROG�SDUHQWV�RU�DQ\RQH�ZKR�KDV�FXVWRG\�OLDEOH�IRU�
WRUWV�FRPPLWWHG�E\�WKH�FKLOG�LQ�WKH�JXDUGLDQ¶V�SUHVHQFH��

E��$OVR��SDUHQWV�PD\�EH�OLDEOH�ZKHQ�WKH\�IDLO�WR�H[HUFLVH�UHDVRQDEOH�FDUH�WR�SURWHFW�RU�
ZDUQ�WKLUG�SDUWLHV�RI�D�FKLOG¶V�NQRZQ�GDQJHURXV�WHQGHQFLHV��

�

�

�
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'��9LFDULRXV�OLDELOLW\�DV�LW�DSSOLHV�WR�WKH�UHODWLRQVKLS�EHWZHHQ�$87202%,/(�2:1(56�DQG�
'5,9(56��

���,Q�JHQHUDO��DQ�DXWRPRELOH�RZQHU�LV�QRW�YLFDULRXVO\�OLDEOH�IRU�WRUWV�FRPPLWWHG�E\�WKRVH�ZKR�
DUH�SHUPLWWHG�WR�GULYH�WKH�FDU��

D��+RZHYHU��LQ�FHUWDLQ�MXULVGLFWLRQV��DQ�DXWRPRELOH�RZQHU�PD\�EH�OLDEOH�IRU�WKH�
QHJOLJHQFH�RI�DQ\�GULYHU�WKDW�KDV�SHUPLVVLRQ�WR�GULYH�WKH�FDU��WKLV�LV�NQRZQ�DV�WKH�
SHUPLVVLEOH�XVH�GRFWULQH���

E��2WKHU�MXULVGLFWLRQV�PD\�KROG�DXWRPRELOH�RZQHUV�OLDEOH�IRU�WKH�QHJOLJHQFH�RI�D�GULYHU�
LI�WKH�GULYHU�LV�D�PHPEHU�RI�WKH�RZQHU¶V�LPPHGLDWH�IDPLO\�DQG�KDV�SHUPLVVLRQ�WR�GULYH�
WKH�FDU��WKLV�LV�UHIHUUHG�WR�DV�WKH�IDPLO\�FDU�GRFWULQH���

(��9LFDULRXV�OLDELOLW\�DV�LW�DSSOLHV�WR�WKH�UHODWLRQVKLS�EHWZHHQ�%$5�2:1(56�DQG�
&86720(56��

���0DQ\�MXULVGLFWLRQV�KDYH�SDVVHG�VWDWXWHV�FDOOHG�³'5$0�VKRS�DFWV´��ZKLFK�DOORZ�WKLUG�
SDUWLHV�ZKR�DUH�LQMXUHG�E\�GUXQN�FXVWRPHUV�WR�VXH�EDU�RZQHUV��

D��1RWH�WKDW�VRPH�RI�WKHVH�MXULVGLFWLRQV�ZLOO�RQO\�LPSRVH�YLFDULRXV�OLDELOLW\�WR�EDU�
RZQHUV�ZKHQ�WKH�EDU�RZQHU�KDG�SULRU�QRWLFH�RI�WKH�FXVWRPHU¶V�GUXQNHQ�WHQGHQFLHV��

E��1RWH�DOVR�WKDW�PRVW�MXULVGLFWLRQV�DOORZ�UHFRYHU\�RQO\�DJDLQVW�FRPPHUFLDO�VHOOHUV�RI�
DOFRKRO�DQG�QRW�DJDLQVW�SULYDWH�LQGLYLGXDOV�ZKR�VHUYH�DOFRKRO�WR�JXHVWV��

Ź�,Q�WKLV�FKDSWHU�ZH�GLVFXVVHG�YLFDULRXV�OLDELOLW\���:H�GLVFXVVHG�KRZ�LW�LV�FRPPRQ�IRU�
HPSOR\HUV�WR�EH�OLDEOH�IRU�WKH�DFWLRQV�RI�WKHLU�HPSOR\HHV�WKDW�DUH�ZLWKLQ�WKH�VFRSH�RI�HPSOR\PHQW���:H�
DOVR�GLVFXVVHG�KRZ�VRPH�MXULVGLFWLRQV�PD\�DSSO\�YLFDULRXV�OLDELOLW\�WR�UHODWLRQVKLSV�EHWZHHQ�SDUHQW�DQG�
FKLOG��YHKLFOH�RZQHU�DQG�GULYHU��DQG�EDU�RZQHU�DQG�FXVWRPHU��

�


